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IN THE 


Court of Appeals, 23strict of Columbia 

October Term, 1933. j 


Xo. 6074. 


Lorenzo Allen, Appellant , 
vs. 

Keziah Reed, et al., Appellees. 


BRIEF FOR APPELLANT. 


This appeal is from a final decree dismissing 
pellant’s Bill, and denying him relief. 


ap- 


The Purpose of the Suit. 


This suit is ancillary and supplemental to Equity 
Xo. 40,408, and its object is (1) to effectuate the fifial 
decree of May 27, 1927, entered in that cause pursuant 
to the decision of this Honorable Court, either 
through the imposition of a constructive trust oj a 
writ of assistance; (2) for the assignment or release 



o 


of a judgment for mesne profits of $1,686.46, and (3) 
for general relief. 

The Trial Justice in the present case refused to 
make findings of fact upon the evidence adduced, but 
merelv read a passage from the decision of the Su- 
preme Court of the United States in Reed v. Allen, 
2S6 U. S. 191 and announced that there was no equity 
in the Bill. Appellant duly excepted to such refusal. 
Appellant presented to and requested the Trial Jus¬ 
tice to make findings of fact upon the evidence and 
conclusions of law thereon (all of which are in the 
present record) and to his refusal to do so appellant 
also duly excepted. 

The present record contains the entire proceedings 
in Equity 40,408. and in Ejectment 71,594; also the 
transcript of record filed in the Supreme Court of the 
United States in the case of Reed v. Allen, ante. 

In the lower Court the present case was tried upon 
Bill, answer, stipulations and documentary evidence. 
Therefore, all the facts and the law are open for dis¬ 
cussion and review. Hammett v. Rubv Lee Minar, 
Inc., 60 App. D. C. 286: Duryea Power Co. v. Stern- 
bergh, 21S U. S. 299: Mt. Vernon Refg. Co. v. Wolf 
Co., 18S Fed. 164, 168. 

ASSIGNMENT OF ERRORS. 

Appellant relies upon the errors assigned, which 
are: 


1. In dismissing the bill of complaint. 

2. In not awarding to the plaintiff the relief 
prayed. 


3. In its findings of fact and conclusions of law 
upon which the decree appealed from is based. 

4. In entering the decree appealed from. 

5. In refusing to severally find the facts upon the 
record requested by the plaintiff. 

6. In refusing to severally find the conclusions of 
law requested by the plaintiff. 

7. In refusing to find as a fact upon the record, 
and as a conclusion of law, that the filing and piiose- 
cution of suit in equity 40,40S to a final decree consti¬ 
tuted a lis pendens. 

8. In refusing to find as a fact upon the record, 
and as a conclusion of law, that by virtue of the final 
decree of May 27, 1927, in equity 40.40S, the plaintiff 
is the equitable and rightful owner of the property 
and entitled to its possession notwithstanding the final 
judgments at law Xo. 71,594. 

9. In refusing to find as a fact upon the record, 
and as a conclusion of law, that bv virtue of the final 
judgment or decree of May 27, 1927, the defendants 
hold the legal title of the property, and their judg¬ 
ment for rent, acquired at law Xo. 71,594, as trustees 
for the plaintiff. 

10. In not impressing a trust upon the defendants 
in respect to the possession of the property and the 
judgment for mesne profits as prayed in the bill.' 
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11. In not finding as a fact upon the record, and as 
a conclusion of law, that plaintiff is entitled to all the 
rent and mesne prolits from the real estate accruing 
since the death of Virginia Allen. 


12. In adopting a part of the decision of the Su¬ 
preme Court of the United States in the case of Reed 
v. Allen as decisive of the subject-matter of the bill 
and the issues raised bv the answer. 


13. In refusing to find as a fact upon the record, 
and as a conclusion of law, that bv virtue of the de- 
cree of May 27, 1927, passed in Equity Cause No. 
40,408, and the proceedings upon which it was based, 
the plaintiff is the equitable owner of the real estate 
herein described and entitled to have a constructive 
trust impressed upon the defendants by reason 
thereof. 


14. In not finding as a fact upon the evidence, and 
as a conclusion of law, that the fundamental question 
and issue involved in equity No. 40,408 was the owner¬ 


ship of the estate in remainder in and to the real 
estate of which Silas Holmes died seized. 


15. In not finding upon the record, and as a con¬ 
clusion of law, that the defendants acquired the legal 
title to the property Silas Holmes died seized and 
possessed of in an unconscientious manner, so that 
they cannot Equitably retain its possession as against 
the plaintiff. 

16. In not finding as a fact upon the record, and as 
a conclusion of law, that the defendants are estopped 


I 


from setting up, as a bar to plaintiff's cause of action, 
their legal title to the property involved acquired 
through the ejectment suit Xo. 71,594. 

17. In not finding as a fact upon the record, and as 
a conclusion of law, that bv the letter of Julv 21, 1926, 
the defendants waived their benefit and advantage of 
their judgment at law, Xo. 71,594, as an estoppel 
against plaintiff's cause of action. 

18. In not finding as a fact upon the record, and as 
a conclusion of law, that the defendants' letter of .July 
21, 1925, contains an express admission that upon| the 
reversal of the decree of July 24, 1925, the plaintiff 
is entitled to the rent of the property. 

19. In not finding upon the record, and as a Con¬ 
clusion of law, that the defendants’ letter of July 21, 
1926, contains an admission bv them of the exclusive 

* i 

jurisdiction of the Equity Court in Xo. 40,408 to [ad¬ 
judicate the ownership of the estate in remainder and 
their subserviency to the final decree in that cause. 

20. In not finding as a fact upon the record, and 
as a conclusion of law, that the admissions contained 
in the defendants’ letter of July 21, 1926, constit 
a waiver of their judgments at law Xo. 71,594. 

21. In not finding as a fact upon the record, jjuid 
as a conclusion of law, that the legal title acquired} by 
the defendants in ejectment 71,594 to the real estate 
and for mesne profits was subordinate and subservi¬ 
ent. to the final decree in equity Xo. 40,408 and the 
rights established by that suit. 
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22. In not finding* as a fact upon the record, and 
as a conclusion of law, that the payment out of the 
rents accruing after May 27, 1927, of the fee $1,000 
to the guardian ad litem for services rendered in 
plaintiff's behalf in equity Xo. 40,408 was a recogni¬ 
tion bv the defendants of their obedience to the final 

i 

decree of May 27, 1927, and of the exclusive jurisdic¬ 
tion of the Court in that cause to adjudicate the mat¬ 
ters there involved. 


23. In not finding as a fact upon the record, and 
as a conclusion of law, that the payment of $1,000 to 
the guardian ad litem bv the defendants out of the 
rents accruing after May 27, 1927, operated as an 
abandonment of their judgment for possession in 
ejectment 71,594. 


24. In not finding as a fact upon the record, and as 
a conclusion of law, that the judgments in ejectment 
Xo. 71,594 could not in equity and good conscience de¬ 
prive plaintiff of his right to possession of the prop¬ 
erty under the decree of May 27, 1927, and the pro¬ 
ceedings upon which it was based. 


25. In not finding as a fact upon the record, and as 
a conclusion of law, that it was the moral duty of the 
defendants (if they intended to thereafter rely thereon 
as a bar or as an estoppel) to acquaint the Court of 
Appeals at the argument of the appeal from the decree 
of July 24, 1925, with the fact that they had obtained 
and executed the judgment for possession of the real 
estate and the basis for their judgment. 
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26. In not finding as a fact upon the record, and as 
a conclusion of law, that the failure of the defendants 
to advise the Court of Appeals during the penc.eney 
of the appeal from the decree of July 24, 1925, that 
they had obtained a judgment for possession o:: the 
property and mesne profits and executed the same, 
was an acquiescence and recognition by them of the 
superior and exclusive jurisdiction of the Equity 
Court, and their subserviency to the final decree, 
upon the litigated question involved in the equity suit, 
namely, the ownership of the estate in remainder and 
the possession thereof. 

27. In not finding as a fact upon the record, and 
as a conclusion of law, that no act of the defendants 
could oust the exclusive jurisdiction of the Equity 
Court to determine the question first submitted to it 
for consideration, namely, the interpretation of the 
Will of Silas Holmes, deceased, for the purpose of 
judicially determining in whom was vested the estate 
in remainder of which he died seized and possessed. 

28. In not finding as a fact upon the record, and as 
a conclusion of law, that the defendants to Equity 
Cause Xo. 40,408 are concluded by the law of that 
case upon the question of the ownership of the prop- 
ertv in remainder through the construction of the Will 
of Silas Holmes, deceased. 

29. In not finding as a fact that the defendants as 
defendants in equity 40,408 petitioned the Court by 
way of affirmative relief to interpret the Will of Silas 
Holmes. 
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30. In not Sliding as a fact that the defendants, as 
appellees in equity 40,40S, represented to the Court in 
their brief Sled in the Court of Appeals upon the ap¬ 
peal from the decree of July 24, 1925, that: 

“The only question for decision is the proper 
interpretation of the last Will and testament of 
Silas Holmes, deceased, with reference to the de¬ 
vise of th6 estate in remainder in certain real es¬ 
tate”. 

31. In not Sliding as a fact that the decree of May 
27. 1927. adjudged plaintiff to be the owner of the 
property and entitled to the rent therefrom and the 
possession thereof. 

32. In not Snding as a fact that the defendants, as 
their source of title in ejectment 71,594, relied solely 
upon the Will of Silas Holmes and the decree of July 
24, 1925, construing it, and that they had no other 
source of title. 

33. In n6t Snding as a fact upon the record, and as 
a conclusion of law, that inasmuch as the subject-mat¬ 
ter of ejectment Xo. 71,594 was pending in equity Xo. 
40.40S, any Snal judgment in 71,594 would necessarily 
be subversive to the Snal decree in equity 40,40S. 

34. In not Snding as a fact upon the record, and as a 
conclusion of law, that the Snal judgments in ejectment 
Xo. 71,594 cannot operate either as a bar or as an 
estoppel to the present cause of action. 

35. In not Snding as a fact upon the record, and as 
a conclusion of law, that the Sling and prosecution of 
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ejectments Xo. 74,481 and Xo. 74,482 and the final judg¬ 
ments entered therein cannot operate either as a bar 
or as an estoppel to the present cause of action. 

I 

36. In not finding as a fact that the judgment for 
possession and mesne profits entered in ejec 
71,594 was based upon an interpretation by the 
in that case of the Will of Silas Holmes and the c 
of July 24, 1925, both of which at the time were l 
the Court of Appeals on appeal in equity 40,4( 
consideration and review. 

37. In not finding as a fact that the sole question of 
law decided in ejectments 74,481 and 74,4S2 was that 
the final judgment at law Xo. 71,594 was a bar to those 
actions. 

i 

38. In not finding as a fact that the defendants ar¬ 
guing of the appeal in equity 40,408 on October 8, 1926, 
and filing a petition for a rehearing on January 15. 
1927, estops them from questioning the validity of the 
final decree of May 27, 1927, and its binding effect and 
operation upon them respecting the ownership and 
possession of the property there and here involved. 

39. In overruling plaintiff’s objections to the find¬ 
ings of fact and conclusions of law. 

I 

Statement, Argument and Authorities. 

In order to understand the background of the liter- 
pleader litigation which produced the final decree of 
May 27, 1927, and what that decree adjudged, we begin 
at the source—the Will of Silas Holmes. 


tjment 
(pourt 
Itcroc 
>efore 
)8 for 
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1. Virginia Allen was the surviving life tenant un¬ 
der Holmes ’ Will, and upon her death, December 24, 
1921, the estate in remainder in Holmes’ property au¬ 
tomatically vested in either the appellees or the appel¬ 
lant. They both claimed it. Appellees claimed it as 
devisees under item 5 of said Will and appellant under 
items 4 and 5, connected with the attendant facts then 
existing. 

A judicial construction of Holmes’ Will was there¬ 
fore necessary to determine, between appellees and. 
appellant, who was the owner of the property and con¬ 
sequently entitled to possession carrying with it the 
right to past and future rent. 

An opportunity to obtain a construction of the Will 
for said purpose arose when Thomas Walker, who col¬ 
lected about $100 rent after the surviving life tenant’s 

T c? 

death and befbre appellant took possession of the prop¬ 
erty, on August 10, 1922, filed the Bill of Interpleader, 
Equity 40,408 in which he set up, verbatim, items 4 and 
5 of Holmes’ 1 Will and appellees’ and appellant’s as¬ 
serted claims thereunder to the property. Appellees 
and appellant, as defendants thereto, promptly availed 
themselves of this opportunity. 

Appellees admitted the allegations of the Bill of In¬ 
terpleader and, by way of affirmative relief, expressly 
prayed the Court to interpret the Will. In their an¬ 
swer thev said: 

“Answering further said bill of complaint, these 
defendants sav that the real estate of which Silas 
Holmes, deceased, died seized and possessed, de¬ 
scribed in said bill, vested in these defendants, as 
tenants in common, under the terms and provi¬ 
sions of item 5 of said decedent’s Will and testa¬ 
ment, subject only to a bequest therein of $1,000 


to the defendant "Walter R. Holmes, and that, 
therefore, these defendants are entitled to the 
fund held by the plaintiff after deducting there¬ 
from the reasonable costs of said plaintiff herein 
incurred, including a reasonable sum as attor¬ 
ney’s fee. 

“Therefore these defendants pray that this 
Honorable Court may, by decree to be entered 
herein, interpret the aforesaid Will of the said 
Silas Holmes, and direct the payment to the^e de¬ 
fendants of the fund aforesaid”. 

i 

Appellant, being a minor at that time, answered the 
Bill of Interpleader through James A. Cobb, Esquire, 
Iiis Guardian ad Litem. In the answer he said: 

“That said guardian ad litem, James A. j'obb, 
states that a proper interpretation of the Will of 
the late Silas Holmes, in items 4 and b, as set 
forth in paragraph 5 of the bill of complaint filed 
herein, considered in connection with the * 
ments of fact as set forth in paragraph 7, cl 
puts the title to the property involved in tliej said 
Lorenzo Allen, minor, and consequently entitles 
him, the said Lorenzo Allen, to such amount as 
may now have accrued in the hands of the plaintitf 
herein. The other persons named as defendants 
in this cause of action, the guardian ad (item 
states, are not persons properly entitled toj any 
interest in the real estate involved nor in any re¬ 
turns or benefit resulting therefrom”. 

Thus the Interpleader litigation, irrespective cjf its 
name and purpose, was brought within the rul<f an¬ 
nounced by the Supreme Court in McGowan v. Parish, 
237 U. S. 285, namely, that a cause of action once Prop¬ 
erly in a Court of Equity for any purpose will bje re¬ 
tained for all purposes even though that Court is there¬ 
by called upon to determine legal rights which other 


tate- 

>arlv 
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wise would not be within the range of its authority; 
the rule applying to the extent of determining owner¬ 
ship of property and awarding its possession. Gorni- 
ley v. Clark, 134 U. S. 338; Bryan v. Bennett, 113 l\ S. 
179: Terrell v. Allison, 21 Wall. 2S9, 291: General Fi¬ 
nance Corp. v. Keystone Credit Corp., 50 Fed. (2d) 
872; M’Mullen Lumber Co. v. Strother, 136 Fed. 295: 
Payne v. Germantown Trust Co., 136 Fed. 527: Woods- 
worth v. Tanner, 94 Mo. 124: Strong v. Smith, 68 X. J. 
Eq. 686, 703, 704: Woolf oik v. Graves, 113 Va. 182, 
190, 191. 

On August 7, 1924, Walker was dismissed from the 
Interpleader suit upon paying the rent, $93.06, into 
the Registry, and thereafter appellees and appellant 
stood alone before the Equity Court litigating therein 
between themselves the ownership of the estate in re¬ 
mainder under Holmes’ Will and their consequent 
right to possession and rent. 

The Interpleader suit came before Mr. Justice Smith 
for trial and lie recognized that the fundamental ques¬ 
tion presented by the parties through the litigation 
was the ownership of the property under the Will, be¬ 
cause in his written decision of the case he said: 


“The Bill of Interpleader in this case, the mate¬ 
rial allegations of which are substantially ad¬ 
mitted bv the parties in interest, calls upon the 
Court to interpret the last Will and testament of 
Silas Holmes and to determine the meaning of 
items 4 and 5 thereof and rights vested thereby.” 


Consonant with the rule announced in McGowan v. 
Parish, ante, Mr. Justice Smith, upon interpreting 
Holmes’ Will for the purpose stated by him, decided 
that the appellees (and not appellant) were the own- 
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ers of the property, and on July 24, 1925, lie accord¬ 
ingly signed and entered the following decree: 

“This cause came on to be heard upon the is¬ 
sues raised by the pleadings between the parties 
defendant hereto, as more particularly set fdrth 
in their answers to the bill of complaint, said| de¬ 
fendants Lorenzo Allen on the one hand andjthe 
defendant Keziali Reed, et ah, on the other, hating 
heretofore bv decree entered herein been ! re- 
paired to interplead between them touching their 
rights to the fund ordered to be deposited in the 
Registry of the Court by the plaintiff, Thomas 
Walker, and it appearing to the Court that the 
determination of the proper disposition of ^aid 
money depends upon the true construction of the 
last Will and testament of Silas Holmes, deceased, 
late of the District of Columbia, duly admitted to 
probate and record by this Honorable Court \n\d 
now of record in the office of the Register of Wills 
of the District of Columbia, and the parties hav¬ 
ing stipulated in open Court that the facts set 
forth in the bill of complaint and in the answers 
thereto as to the heirship of said parties defen¬ 
dant are true, and the questions of law having been 
argued by counsel and duly considered by the 
Court, it is, bv the Court, this 24th dav of Jj.ilv, 
A. D. 1925, 

“Adjudged, Ordered and Decreed that |the 
true interpretation of the aforesaid Will of itlie 
said Silas Holmes, deceased, is that upon the death 
of said testator's daughter Virginia Allen, with¬ 
out leaving child her surviving, the real estjate 
described in the bill of complaint, of which sjaid 
testator died seized and possessed, is devisee} to 
Walter Holmes, the adopted son of said SJlas 
Holmes, and to the brothers and sisters of the 
said Silas Holmes, or to their heirs, if deceased, 
in equal shares, share and share alike, per stirpes; 
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and it appearing to tlie Court that the fund on 
deposit in the Registry of tin* Court as aforesaid 
represents tiie rents which have accrued from said 
real estate since the death o* the aioresaid \ ir- 
ginia Allen, it is, 

“ Aim i'dc.ed. < )i:i>i:ui:i> and Decreed that the 
said rents he divided among the aforesaid Walter 
Holmes and the other defendants hereto, who are 
brothers and sisters of the said Silas Holmes, de¬ 
ceased. or heirs at law of deceased brothers and 
sisters of the said Silas Holmes, in equal shares, 
per stirpes. 

“And it is i Aim cdced, Ordered and 

Decreed that the court costs, including fee of 
guardian ad litem, shall be paid out of the assets 
of the estate 


Thus the Equity Court construed the Will, as prayed 
by the appellees, and adjudged that under its provi¬ 
sions the appellees were the owners of the property 
which entitled them to possession and therefore the 
rent. 

Upon well settled principles this adjudication, which 
turned upon the construction of Holmes' Will, would 
be regarded as final and conclusive, inter partes, unless 
appealed. (Parrish v. Ferris, 2 Black C06, 60S: 17 L. 
Ed. 317.) 


Appellant appealed the decree, giving* a cost bond. 

Upon consideration of the appeal, this Honorable 
Court, upon its interpretation of the Will, decided that 
appellant (and not appellees), was the owner of the 
property, arid accordingly directed the reversal of tin- 
appealed decree. On May 27, 1927, the following final 
decree was entered: 
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“This cause came on to be further heard upon 
the mandate of the Court of Appeals of the Dis¬ 
trict of Columbia, filed herein on the 16th day of 
February, 1927. Thereupon it i<, this 27th day of 
May, A. D. 1927. 


“Adjudged, Ordered and Decreed as followj 

“1. That the decree entered herein on the 
day of July, A. D. 1925, be, and the same is he 
vacated, set aside and for nothing- held; 




24th 

ebv 


“2. That the true interpretation of the Willi of 
Silas Holmes, deceased, mentioned in the hi 1 of 
complaint, is that upon the death of said c.eco- 
dent’s daughter, Virginia Allen, without leaving 
child her surviving, the said Will became meliora¬ 
tive as to the real estate therein described and the 
said testator therefore died intestate as to the 
said real estate; 

“3. That the fee of the Guardian ad Litem 


herein be, and the same is hereby fixed at 
Thousand Dollars ($1000.00); 


One 


“4. That the balance of the fund which is! the 
subject matter of this suit, and which is now on 
deposit in the Registry of this Court, be paid to 
the defendant Lorenzo Allen, as the sole heir at 
law of the aforesaid testator, after deducting 
therefrom any unpaid court costs herein incurred 
by the parties to this suit”. 

This final decree may not be as comprehensive as 
that of July 24, 1925, but if there be any doubt atyout 
what it adjudged, we may look to the reversed decree 
of July 24, 1925, the opinion of Mr. Chief Justice 
Martin, infra , and the proceedings which produced it. 
Oklahoma v. Texas, 256 U. S. 70; National Foundry & 
Pipe Works v. Oconto City Water Supply Co., 183 U. S, 
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216; Russell v. Place, 94 U. S. 606; Walker v. Mcln- 
tire, 41 App. D. C. 3S0. 

Manifestlv this final decree determined forever and 
in whatsoever forum, inter partes, appellant’s equit¬ 
able title and right to immediate possession of tin* 
property (Lessee of Parrish v. Ferris, ante), and the 
power of the Court to effectuate the decree by requir¬ 
ing the appellees to deliver possession cannot be ques¬ 
tioned. Root v. Woolworth, 150 U. S., 401. 

Even if, in the Interpleader litigation, the ownership 
and possession of the property was incidental only, 
and not the foremost question, appellees nevertheless 
could not thereafter litigate anew, inter partes, by 
ejectment, the title under the Will adjudicated by the 
appealed decree of July 24, 1925. 34 C. J., sec. 1331, 
]). 923, and citations and notes p. 924. 

Since May 27, 1927, appellant has endeavored to ob¬ 
tain possession of his property which is withheld from 
him by the appellees. He first pursued a futile fancied 
remedy at law by ejectment but that does not deprive 
him of his present right to the aid of the Equity Court. 
Southern Pacific Co. v. Bogert, 250 U. S. 483; United 
States v. Oregon Lumber Co., 260 U. S. 290, 304; Mc- 
Fadden Securities Co. v. Stonleigli Garage, Inc., 55 
Fed. (2d) 1025; Henderson Tire & Rubber Co. v. 
Gregory, 16 Fed. (2d) 5S9, 593; Midland Savings & 
Loan Co. v. Tradesmen’s National Bank, 57 Fed. (2d) 
6S6, 693; Fuller v. Murray, 46 App. D. C. 246, 258. 

Therefore appellant, by this ancillary and supple¬ 
mental Bill, seeks to effectuate the final decree of May 
27, 1927, either through a writ of assistance or the im¬ 
position of a constructive trust. French v. Hay, 22 
Wall., 250; Shields v. Thomas, 18 How. 253; Root v. 
Woolworth, ante; Alton Walter Co. v. Brown, 166 Fed. 
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840; Lang v. Choctaw Oklahoma & Gnlf R. Co., 160 
Fed. 355, 360. 

2. Upon considering the appeal from the decree of 
July 24, 1925, this Honorable Court well understood 
that it was called upon by the appellees and the appel¬ 
lant to construe Holmes’ Will for the purpose of deter¬ 
mining in whom was vested the title to the property. 

In speaking of the purpose of the Interpleader suit, 
Mr. Chief Justice Martin said: 

“This suit was brought to obtain a construction 
of certain items of the last Will and testament of 
Silas Holmes, deceased, purporting to dispose of 
his real estate”. 

In his statement of the object of the Interpleader 
suit the learned Chief Justice was well fortified bv the 

I * 

appellees’ brief, filed in that case in this Court ob May 
3, 1926, in which they said: | 

“The only question for decision is the proper 
interpretation of the last Will and testament of 
Silas Holmes, deceased, with reference to the de¬ 
vise of the estate in remainder in certain real es¬ 
tate”. j 

Continuing the opinion, Mr. Chief Justice Martin 
said: 

“Bv items 2 and 3 of the Will he devised all of 
his real estate to his widow and daughter afore¬ 
said, as joint tenants, for the terms of the r na¬ 
tural lives. The remainder, subject to these life 
estates, was dealt with bv items 4 and 5 of the 
WiH * 4(1 *” 

“We conclude that neither of the devises con¬ 
tained in items 4 and 5, respectively, ever became 
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operative. The first one failed because testator's 
daughter died without leaving minor children sur- 

cr c 1 


viving her. The second failed because testator’s 
daughter died leaving issue, to wit, her grandson, 
surviving her. The testator therefore died into- 
tate as to the real estate. The decree of the lower 
court is accordingly reversed and the cause is re- 
nianded for further proceedings not inconsistent 
herewith. Costs to be paid out of the assets of the 
estate”. 


Indeed the appellees themselves (prior to the filing 
and during the prosecution of their Ejectment suit 
71,594, infra) always treated the appealed decree of 
July *24, 1925, as conclusive, pending its appeal, of the 
ownership of the property under Silas Holmes’ Will. 
(See paragraph 17 of appellees’ answer to the present 
Bill and their letter of July 21, 1926, infra.) 

3. Appellant having appealed the decree of July 24, 
1925, lie had the right to assume that the status quo 
would be maintained until the ownership of the prop¬ 
erty under the Will was ultimately determined bv this 
Honorable Court, and also that the appellees would re¬ 
spect the dignity and authority of the Equity Court 
whose jurisdiction they had thus successfully invoked 
for that purpose; its exclusive jurisdiction continuing 
until the appeal was disposed of. MacKenzie v. Ingle- 
hard Co., 226 U. S. 131,142, 143. Insofar as the decree 
directed the payment of the $93.06 rent, it was, al¬ 
though not superseded, respected by the appellees who 
never sought to withdraw the fund from the Registry. 

Well knowing that no coordinate Law Court could 
supplant or oust the exclusive original jurisdiction of 
the Equity Court in the Interpleader suit to construe 
the Will for the purpose stated, or defeat the enforce- 
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mcnt of the ultimate decree therein (Eyster v. Gaff, 
91 U. S. 521, 524; Stout v. Lyle, 103 U. S. 66; Lajnb v. 
Cramer, 2S5 F. S. 217: Hav v. Association of Collegiate 
Alumnae, 50 App. I). C. 387), appellees nevertheless 
on June 1, 1926, sued appellant in Ejectment, Xo. 
71,594, to recover from him possession of the property. 
They also added a count for $5,000 mesne profits). 

Appellees, however, had no legal title to support 
their action of ejectment. The utmost they had was 
the defeasible decree of July 24, 1925, which, while ad¬ 
judicating that they were the owners of the property 
under the Will, gave them no legal title. 

Of course the Bill of Interpleader and the Answer 
thereto established, inter partes, a lis pendens, and the 
suit in Ejectment 71,594 based upon the same Will, 
was necessarily in subordination to the appealed 
Equity suit and the ultimate decree therein of May 
27, 1927. Merillat v. Hensev, 34 App. D. C. 398; Peck 
v. Janness, 7 How. 612, 624; French v. Hay, ante; 
Eyster v. Gaff, ante; Stout v. Lyle, ante; also Freeman 
on Judgments, 5th Ed., Yol. I, sec. 335. 

On the date the Ejectment suit was filed by appel¬ 
lees, June 1, 1926, appellant had been in the undis¬ 
turbed and peaceable possession of the property for 
nearly four years; the Will had already been construed 
by the Equity Court in appellees’ favor as prayed by 
them; the Interpleader litigation between appejlees 
and appellant (pending since August 10, 1922) oveif the 
ownership of the property and the possession, with the 
right to rent, had been determined nearlv a vearjand 
it was within four months of being finallv heard land 

O v 

determined bv this Honorable Court. 

The alleged exigency which appellees say promoted 
the 4 ‘immediate” filing of their Ejectment suit 71.594 


i 
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(instead of applying for a Receiver pendente lite) upon 
the eve of the hearing by this Honorable Court of the 
appealed decree, is stated in the 17th paragraph of 
their answer to the present suit, namely: 


‘‘Said plaintiff, from the death of the last of the 
two life tenants of said real estate to the time 
these defendants obtained judgment for possessio ■ 
through the ejectment suit first aforesaid, had 
been collecting all rents and profits therefrom, 
and proposed, notwithstanding the decree of this 
court in these defendants’ favor in the inter¬ 
pleader suit, and his failure to supersede the same, 
to continue to collect said income and to nimlv *bo 


same to his own use and benefit pending the hear¬ 
ing and determination of his appeal therefrom. 
Said plaintiff had attained his majority prior to 
the entrv of the decree last aforesaid and was 
wholly insolvent; so that in the event the said de¬ 
cree in these defendants’ favor should be affirmed 


by the Court of Appeals, these defendants would 
be unable to recover any of the rents which had 
been received by the plaintiff in the meanwhile. 
These defendants only remedy to protect them¬ 
selves in this situation was to immediately pro¬ 
ceed to assert their title under the Will of Silas 
Holmes by an action of ejectment against the 
plaintiff”. 


The implication is that if the appealed decree of 
July 24. 1925, had been superseded, no Ejectment suit 
could have been filed. 

There is no intimation in said explanation that the 
appealed decree of July 24, 1925, was not conclusive, 
pendente lite, of appellees’ ownership of the property 
under Holmes’ Will; indeed it concedes that it was. 
Moreover, the decree itself was used by appellees in 
their Ejectment suit partially as the basis of their title 
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to the property and their right to its possession. 
Neither is there any intimation in the explanation that 
there was any disputed legal title to try by ejectment. 

The gravamen of appellees’ aforesaid explanation is 
that owing to appellant’s insolvency and his failure to 
supersede the appealed decree of July 24, 1925, \vhich 
awarded the propertv to them, thev foresaw the loss of 
several months rent (to which they would become en¬ 
titled as the adjudged owners of the property under 
the decree) in the event the decree was affirmed, and 
it was to forestall this potential loss that they sued to 
dispossess appellant—not to try title. 

Inasmuch as the decree of July 24, 1925, was not 
superseded, appellees, if they were fearful or loss 
of rent in the event the appealed decree was affirmed, 
might have forestalled such loss by applying for the 
appointment of a Receiver pending the hearing <{>f the 
appeal or for a writ of assistance. 

4. Law Rule 30 requires a litigant in ejectment to 
hie with his declaration a list of all deeds, proceedings 
or other documents relied upon as constituting his 
source of legal title. Pursuant to this rule, appellees 
appended to their ejectment declaration for possession, 
a list containing onlv the Will of Silas Holmes and the 
appealed decree of July 24, 1925, construing tlief Will 
and awarding the property to them. 

(Note: However, in the seventeenth paragraph of 
their present answer appellees state that their Eject¬ 
ment suit was bottomed solely upon Holmes’ Will. If 
this be true, it would have been reversed upon appeal. 
See Lessee of Parrish v. Ferris, ante.) 

_ i 

Appellant replied by informing the Law Coujrt, in 
substance, that there was no disputed legal tijtle to 
try by ejectment and that the entire subject matter of 
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the Ejectment suit, ami the source of title upon which 
it was based, were then pending before this Honorable 
Court upon appeal from the decree of Julv 24. 192.), 
for the purpose of hnaliy determining whether appel¬ 
lees actually owned the property and were entitled to 
its possession, i e. rent. 

Inasmuch, however, as the appealed defeasible de¬ 
cree of July 24, 1925, adjudging that appellees were 
the owners of the property, was not superseded, and 
despite the fact that the Will was then (on appeal) be¬ 
fore this Honorable Court for final construction, the 
coordinate Law Court on July 20, 1926, again con¬ 
strued the Will in appellees' favor and entered judg¬ 
ment, upon demurrer, for possession, and on August 
6, 1926, it was executed. On August 16, 1926, a verdict 
for $1,686.46 mesne profits was rendered and on Au¬ 
gust 21, 1926, judgment was entered thereon. 

Clearly these pendente lite judgments at law could 

not supplant the exclusive original jurisdiction of the 

Equity Court in the Interpleader suit or defeat the 

enforcement of its final decree. French v. Hay, antr: 

Evster v. Gaff, ante: Stout v. Lvle, ante; Lamb v. 
• ' * * 

Cramer, ante; Hav v. Association of Collegiate Alum¬ 


nae, ante. 

If appellees 1 had the right, because not superseded, 
to use, as they did, the appealed decree of July 24, 
1925, as evidence of their ownership and right to pos¬ 
session, then, by the same token, appellant has the 
right to use the final decree of Mav 24, 1927, as evi- 


deuce of his present right to possession. 


5. Appellees well know that the ultimate determina¬ 


tion of the title of the property under Holmes’ Will 


was the underlying question presented by the Inter¬ 


pleader litigation and that the final decree could not 
be frustrated by a Law Court. They knew that they 


could not escape the applicable principles of law so 

well slated bv the Supreme Court in Lessee of Palrrish 

• i 

v. Ferris, ante, else they would not have appeared in 
this Honorable Court on October S, 1926, in the Inter¬ 
pleader suit and argued anew their asserted cla m of 
title to the property solely under Holmes’ Will. 

That the effectiveness of their Ejectment judgment 
for possession was dependent entirely upon the affirm¬ 
ance of their title under the appealed decree of i July 
24, 1925, was unequivocably conceded by appellees in 


their letter of Julv 21, 1926, when tliev wrote ; 

% 7 7 * 

hint’s former Counsel: 


“Julv 21. 1926. 


ppel- 


“ Charles H. Hemans, Esq., 
1324 Wallach Place, X. W. 

W. H. Lewis, Jr., Esq., 

1901 Seventh Street, X. W., 
Washington, D. C. 

Gentlemen: 


Referring to the conversation on vesterd; v be- 
tween our Mr. Clephane and Mr. Hemansl with 
reference to an amicable adjustment of the lejoct- 
ment suit of Reed v. Allen, and the future disposi¬ 
tion of the rents from the property pending the 
decision of the Court of Appeals, we have to say 
that while as yet we have not put the matter be¬ 
fore our clients we feel so reasonably sure that 
they will approve, that we are making the follow¬ 
ing suggestions to vou. 

The case is now ripe for a jury trial as jo the 
amount of mesne profits and, as suggested by Mr. 
Justice Hoehling yesterday, it is probable that the 
Chief Justice would give us a trial on this matter 
next week if we requested it. However, tjie at- 
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torneys on both sides are reasonable men. It 
would be a comparatively simple tiling for us to 
prove the amount for which the defendant is 
liable (assuming- that the equity decree is sus¬ 
tained in the Court of Appeals). To proceed with 
the jury trial would only impose additional costs 
and expenses upon your client, a thing which we 
feel sure you will desire to avoid, and in which 
effort we wish to cooperate with you to the full 
extent. Can we not agree upon the amount of 
these mesne profits and take a consent verdict 
with final judgment covering the whole thing, this 
consent verdict to be taken without the usual costs 
incident to a verdict of the jury ? 

Doubtless you have the data in your possession 

which will enable vou to determine for vour own 

• * 


satisfaction and probably to ours, just what the 
amount of the judgment should be. 

We would also make the further suggestion 
which, we think, would be in the interest of all the 
parties concerned, particularly to your client, to 
wit, that from now on the property be placed in 
the hands of a disinterested and competent real 
estate agent who will collect the rents, make such 
repairs as may be necessary, and hold the balance 
subject to the final decision by the Court of Ap¬ 
peals in the equity suit. If any substantial re¬ 
pairs are necessary (and as to this you are better 
advised than we are) we can doubtless agree that 
these shall be made out of the rents and profits so 


to be held by this real estate agent. 

We have not any particular real estate agent in 
view, but if this proposition is satisfactory to you 
we can doubtless agree upon some person who 
could properly handle this business. 

Under the judgment rendered yesterday we are 
entitled to a writ of possession immediately. 


Should this be taken and the rents and profits 
hereafter received be distributed among our 


clients, you can readily see the embarrassment 


which might result to your client in case the Cimrt 
of Appeals should reverse the decree in the Equity 
Court. We believe that we shall be able to secure 
authoritv from our clients to safeguard the rents 
in the wav suggested. 

We should be very glad to hear from yo^i at 
vour earlv convenience. 


E h 


Yerv trulv vours, 

Clephaxe & Latimer. 5, 


The import of the above letter is that unless the 


cree of July 24, 1925, was affirmed, appellees (1) w<j)uhi 


not be entitled to a judgment for mesne profits. 


ue- 


wouid not be entitled to the rent for the interval pend¬ 
ing the determination of the appeal, and (3) would 
of course, be the owners of the property or entitle 


not, 
1 to 

hev 


( 2 ) 


leir 
ap- 
ap- 


future possession. 

And consistent with what appellees thus wrote, 1 
on October 8, 1926, appeared in this Honorable Cpurt 
in the Interpleader suit and reasserted anew t 
claim of title solelv under the Will. It does not 
pear that appellees made any suggestion that the 
peal had become moot by reason of the Ejectment 
judgments. 

On January 15, 1927, the appellees applied for a| re¬ 
hearing of the appeal which was denied on February 

5. 1927. 

/ 

In further recognition of the subordination of their 
Ejectment judgment to the final decree of May 27, 
1927, appellees paid out of the rents thereafter col¬ 
lected the $1,000 which was allowed the Guardian ad 
Litem. This allowance by the Equity Court of itself 
conclusively shows that the underlying purpose of the 
Interpleader litigation was the determination of the 
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ownership of the property under Holmes’ 'Will and not 
the disposition of $93.06 rent. 

6. The present suit invokes the equitable principle 
that where one party has acquired the legal title to 
property to which another has the better or superior 
right, a Court of Equity will convert him into a trus¬ 
tee for the true owner and compel him to convey tin* 
legal title. Header v. Norton, 11 Wall. 442, 458: Angle 

v. v. 

v. Chicago St. P. Rlwy., 151 U. S. 1, 26, 27: Moore v. 
Crawford. 130 Y. 8. 122, 128. 

That eminent Judge, Mr. Justice Cardozo, in Beatty 
v. Guggenheim Exploration Co.. 225 X. V. 380, 386. 
stated the equitable principle thus: 

‘‘Where property has been acquired in such cir¬ 
cumstances that the holder of the legal title mav 

V. • 

not in good conscience retain the beneficial inter¬ 
est, equity converts him into a trustee”. 

i 

It—a constructive trust—said Mr. Justice Cardozo, 
“is a formula through which the conscience of equity 
finds expression”. 

This Honorable Court, even though there was no 
precedent therefor, never has evaded the responsibil- 

i 

ity of imposing a constructive trust when in equity and 
good conscience the circumstances warranted it. Nor 

lias the noveltv of the circumstances and the entire ab- 

* 

sence of fraud deterred the Court from acting effec¬ 
tively. Anglo Am. Assn. v. Campbell, 13 App. D. C. 
581, 602. 606: Franc v. Coleman, 29 App. D. C. 280. 
See also Springer v. Springer, 144 Md. 455, 479: 26 
R. C. L., 1232, 1236, to the effect that fraud is not an 
essential element. 

Being the rightful or equitable owner under the final 
decree of May 27, 1927, appellant by this proceeding 
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in personam (WTarfield Howell Co. v. 'Williamson} 233 
Ills. 4S7, 498) seeks to impress a constructive irust 
upon the appellees as the conceded owners under jlieir 
Ejectment suit of the bare legal title, it being appel¬ 
lant’s contention that the appellees acquired their jegal 
title, possession and judgment for mesne profit!s in 
subordination to his equitable title and under sucli cir¬ 
cumstances that they may not in equity and good con¬ 
science retain the beneficial interest therein. See also 
Lamb v. Cramer, ante. Also Miller v. Doran, 245 Tils. 
200, cited with approval by Mr. Justice Holmes in De¬ 
posit Bank v. Frankfort, 191 U. S. 499. 

The Supreme Court (Seymour v. Freer, S 'Wall. 202, 
213, 214) defined a constructive trust thus: 

“A trust is where there are rights, titles and 
interests in property distinct from the legal Own¬ 
ership. In such cases, the legal title, in the| eye 
of the law, carries with it to the holder absolute 
dominion; but behind it lie beneficial rights and 
interests in the same property belonging to 
another. These rights to the extent to which jthev 
exist, are a charge upon the property, and con¬ 
stitute an equity which a court of equity will pro¬ 
tect and enforce whenever its aid for that purpose 
is properly invoked”. 

The beneficial rights and interests in the same prop¬ 
erty belonging to another to which the Supreme Court 
referred is what Pomeroy, Eq. Jurs., Vol. I (3d. Ed.), 
sec. 147, p. 167, defines as an equitable estate: 

“ An equitable estate, in its very conception, and 
as a fact, requires the simultaneous existence of 
two estates or ownerships in the same subject 
matter, whether they be real or personal,—the 
one legal vested in one person and recognized billy 
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by courts of law; the second equitable vested in 
another person, recognized only by courts of 
equity * * *. The ownership of the equitable 

estate is regarded by equity as the real ownership 
and the legal estate is, as has been said, no more 
than the shadow always following the equitable 
estate which is the substance”. 


7. The appellees on the one hand, and appellant on 
the other, cannot both enjoy the possession of the prop¬ 
erty under their respective final judgments. Both final 
judgments involve the same property, affect the sank' 
parties and flow from the same source, namely, the 
Will of Silas Holmes. 

It is appellant’s contention that inasmuch as the 
Equity Court was the first Court (and last, upon ap¬ 
peal) called upon by appellees to construe the Will, its 
final decree of May 27, 1927, is supreme, and that the 
appellees hold possession under their bare legal title 
in Ejectment in subordination thereto. This must be 
the law, else the final decree of May 27, 1927, would 
defeat its purpose and appellant would be in exactly 
the same position he would have been in had the decree 
of July 24, 1925, been affirmed instead of being re¬ 
versed. 

That the appellees so understood and recognized the 
litigation in the Interpleader suit was demonstrated by 
their appearance in this Court on October 8, 192G 
(which was months after they obtained and executed 
their judgment for possession in Ejectment) to urge 
anew that this Honorable Court again construe the 
Will in their favor in accordance with the appealed de¬ 
cree of July 24, 1925. 

In a case not unlike the present in principle, the 
Supreme Court, French v. Hay, ante, said: 
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“If it (relief) could not be given in this ease 
the result would have shown the existence of a 
great defect in our federal jurisprudence, and 
have been a reproach upon the administrate 1 of 
justice”. 


the 
t of 


O'l" 

OO < , 

him 


See also Bodkin v. Edwards, 255 U. S. 221, whefe a 
constructive trust was imposed notwithstanding 
legal title was based upon a patent—the equivalei 
a judgment. 

Mr. Justice Field in Sharon v. Terry, 36 Fed. 
356-360 et seq. (affirmed 131 U. S. 40), had before 
two irreconcilable final judgments of different Courts 
based upon the same document (as here) and he stated 
the universal rule in such cases to be: 

“Mliere two judgments, relating to the same 
subject, are irreconcilable, both cannot be en¬ 
forced. One or the other must give wav, and the 
only reasonable test by which the superiority of 
the one over the other is to be determined is that 
which is expressed in the authorities cited, that 
the court which first obtains jurisdiction of the 
subject and parties must have the right to pro¬ 
ceed to judgment. Having first acquired posses¬ 
sion of the subject, it cannot be rightly ousted by 
subsequent proceedings in another court having 
no supervising or appellate authority. If the time 
of the rendition of the judgment, independently of 
the commencement of the suit, were to be the test, 
the superiority of judgment, as counsel well j ob¬ 
serve, would depend on mere accident or circum¬ 
stances beyond the power of the court or parties; 
as one court mav have a large calendar, and be 
blocked up with business, creating great delajr in 
the disposition of causes, while the other court 
may have few causes, and those of minor impor¬ 
tance, and thus be enabled to speedily dispos^ of 
them. It would give the latter court pre-eminehce, 


30 


# 


because it is enabled, from paucity of cases, to 
dispose of its calendar at an earlier day, and 
might, as suggested, tend to an unseemly scramble 
of litigants to speed cases in the respective courts 
of their preference. The exceptions to the doe- 
trine that priority of jurisdiction controls prior¬ 
ity of decision, to which we have referred, and to 
which our attention has been called bv counsel of 
the defendants will be found on examination to 
range themselves under two classes: First, where 
the same plaintiff has asked in the different suits 
a determination of the same matter; as, for in¬ 
stance, where different obligations are issued upon 
the same transaction, which is attacked in each 
suit as fraudulent and illegal, and therefore vitiat¬ 
ing the several obligations; or where the jurisdic¬ 
tion of a court of equity, as well as a court of law, 
is invoked by him with reference to the matter. 
Of course a decision first rendered in either suit 
may be pleaded in the others. The plaintiff must 
abide the adjudication which he has sought. And, 
second, where the cases are upon contracts or ob¬ 
ligations, which from their nature are merged in 
the judgment rendered, the subject upon which 
the first, suit is founded having thus ceased to 
exist. The cases of Duffy v. Lytle, 5 Watts, 120; 
Kogers v. Odell, 39 X. II. 452; Child v. Powder 
Works, 45 X. H. 547; Bank v. Bank, 7 Gill, 415; 
and Westcott v. Edmunds, 68 Pa. St. 34,—fall un¬ 
der one or the other of these classes. The lan¬ 


guage quoted from Buck v. Colbath, 3 Wall. 345, 
was used as explanatory of the general doctrine 
that, in examining into the exclusive character of 
the jurisdiction of a court, we must have regard 
to the nature of the remedies, the character of the 
relief sought, and the identity of the parties in 
the different suits. The illustration given of a 
party suing in a court of chancery to foreclose the 
mortgage, and in a court of law, in an action of 
ejectment, to recover the possession of the land, 
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would have brought the supposed case, if a [real 
one, under the first class of exceptions stated 
above, where a decree first rendered in either suit 
upon the same point could have been pleaded as 
conclusive in the others”. 

To the same effect are French v. Hay, ante; Pecjk v. 
Jenness, ante; Eyster v. Gaff, ante; Stout v. Lyle, ante. 

Commenting upon this rule, Freeman on Judgments, 
5th Ed. Yol. I, sec. 335, says: 

“It may happen that while an action is pend¬ 
ing, over the subject matter and parties to wjhich 
the court has jurisdiction, another action is cfom- 
menced to which the same persons are partiej?, in 
another court, involving the same subject mafter, 
and it may further appear that both actions pro¬ 
ceed to judgment and that the judgments are 
wholly irreconcilable. If so, then the question 
arises: To which shall be given precedence? The 
authorities agree that when a court has obtained 
jurisdiction over an action, it is entitled to pursue 
such jurisdiction to final judgment, and that, its 
jurisdiction cannot be divested by the bringing of 
another action in a court of concurrent jurisdic¬ 
tion, and that, notwithstanding the bringing of 
the second action, the court first acquiring juris¬ 
diction will not hesitate to proceed, irrespective of 

what mav be done in the other action bv the other 
• * 

court.” (Supreme Court and Federal citations.) 

8. Appellees acquired their bare legal title and jpos- 
session in Ejectment, pendente lite, therefore they oc¬ 
cupy no better position than a purchaser, pendente 
lite; and they are amenable to the universal rule that 
all persons dealing with property are bound to take 
notice of a suit pending with regard to the title there¬ 
to. Eyster v. Gaff, ante; County of Warren v. M^rcy, 
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97 U. S. 96, 105; Union Trust Co. v. Southern Inland 
Xav. & Imp. Co., 130 U. S. 565; Mellon v. Moline Mal¬ 
leable Iron Works, 131 U. S. 352; Lamb v. Cramer, 
ante; Inloe v. Harvey, 11 Md. 524; 1 Story Eq., see. 
406. 


9. The obedience a litigant owes to the disunity and 
authority of the Court whose jurisdiction he first in¬ 
vokes (and which jurisdiction continues until its final 
decree has been executed and satisfied Biggs v. John¬ 


son, 6 Wall. 106; Bank v. Stevens, 169 L T . S. 432, 461 : 
MacKenziev. Engleliard Co., ante) is stated in unmis¬ 
takable language bv this Court in Hav v. Association 
of Collegiate Alumnae, ante, and by the Supreme Court 
in Lamb v. Cramer, ante. In the latter case Mr. Jus¬ 
tice Stone said: 


“So far as he acquired, pendente lite, any in¬ 
terest in the property involved in the suit, he was 
not only subject to those equities, but bound by 
any decree which the court might make with re¬ 
spect to it to the extent that it might adjudicate 
the rights of the plaintiffs against the defen¬ 
dants’ ’. 


10. The embarrassments to the appellant in the bene¬ 
ficial use and enjoyment of his property are obvious 
and insuperable unless relieved by the Equity Court. 
That that Court has jurisdiction and power to grant 
relief is unquestionable. Mr. Justice Field, in Sharon 
v. Tucker, 144 U. S. 533, speaking of the unlimited 
power of the Equity Court, said: 

“As the complainants have the legal right to the 
premises in controversy, and as no parties deriv¬ 
ing title from the former owners can contest that 
title with them, there does not seem to be any rea¬ 
son why the relief prayed should not be granted. 


Such relief is among the remedies often adminis¬ 
tered by a court of equity. It is part of its ordi¬ 
nary jurisdiction to perfect and complete the 
means by which the right, estate or interest of 
parties,—that is, their title,—may be provedj or 
secured, or to remove obstacles which hinderj its 
enjoyment. 1 Pom. Eq. Jur. sec. 171. The f<j>rm 
of the remedy will vary according to the particular 
circumstances of each case. ‘It is absolutelv im- 

• i 

possible’, says Pomeroy, in his treatise, ‘to dnu- 
merale all the special kinds of relief which rna\ 
be granted, or to place any bounds to the powe 
courts in shaping the relief in accordance with 
circumstances of particular cases. As the nat 
and incidents of proprietary rights and intorol 
and of the circumstances attending them, and of 
the relations arising from them, are practically un¬ 
limited, so are the kinds and forms of special j re¬ 
lief applicable to these circumstances and rjda 
tions’ 


• of 
the 
lire 


Concluding the opinion, the eminent Justice said 
54S: 


P- 


i 


44 Many other authorities to the same purport 
might be cited. Thev are onlv illustrative of the 
remedies afforded by courts of equity to remove 
difficulties in the way of owners of property using 
and enjoying it fully, when, from causes beyond 
their control, such use and enjoyment are job- 
structed. The form of relief will always j be 
adapted to the obstacles to be removed. The flexi¬ 
bility of decrees of a court of equity will enable it 
to meet everv emergence*. Here the embarrass- 
ments to the complainants in the use and enjoy¬ 
ment of their property are obvious and insuper¬ 
able except by relief through that court.” 

11. Counsel are mindful of the learned opinion of the 
Supreme Court in Reed v. Allen, 2S6 U. S. 191, but 
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as that decision was written without knowledge of 
salient facts shown in the present record and pointed 
out in this Brief, it is of no assistance to the Court in 
the disposition of the present case. 

The opinion was written in an Ejectment suit in 
which the sole question presented and argued was T\es 
Judicata. According to appellees’ brief filed therein, 
the sole question was: 


“Whether a final judgment in ejectment con¬ 
stitutes a bar, under the statute in force in the 
District of Columbia, to the prosecution of a later 
action of ejectment between the same parties in¬ 
volving the same issue”. 


The present suit raises no such issue. Neither does 
it collaterally attack the judgments in Ejectment 
71,594, but it concedes the bare legal title and posses¬ 
sion thereunder to be in the appellees. 

The Supreme Court, of course, did not know how the 
appellees themselves recognized, used and treated the 
Interpleader litigation during its progress: that Court 
did not know that months after the judgment in Eject¬ 
ment 71,594 for possession had been taken and exe¬ 
cuted, appellees appeared in this Honorable Court and 
argued the appeal from the decree in Equity and as¬ 
serted anew title to the property solely under Holmes' 
Will. 


Neither did the Supreme Court have before it the 
facts: 

(a) That the Ejectment suit was merely a stopgap 
or expedient resorted to by appellees to forestall the 
loss of intervening rent in the event of the affirmance 
of the appealed decree of July 24, 1925, as stated by 
them in the 17th paragraph of their present answer, 
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and that the Ejectment suit was not for the purpose of 
trying title. 

(b) That after the final decree of May 27, 1927, was 
entered, the appellees themselves recognized the bind¬ 
ing and controlling effect of that decree upon them as 
well as upon the property involved by voluntarily pay¬ 
ing to appellant’s Guardian ad Litem, out of the rent 
thereafter collected, the compensation of $1,000 allowed 
him by the Equity Court for successfully maintaining 
appellant’s asserted title to the property. 

(e) That appellees on July 21, 1926—the day after 
they obtained their judgment for possession in eject¬ 
ment—wrote the letter, ante , in which thev themselves 

. i 

conceded, that unless the decree of July 24, 1925, was 
affirmed they would not be the owners of the property 
and entitled to past or future possession, i. e., past or 
future rents. 

(d) Furthermore, the Supreme Court did not have 
before it the Interpleader Bill and the answers there¬ 
to, and it was not informed what issues were raised 
therein by the appellees and the appellant or that! the 
rent fund was the inconsequential amount of $93.06. 

(e) The Supreme Court was not informed that on 
January 15, 1927, after this Honorable Court had re¬ 
versed the decree of July 24, 1925, appellees filed a 
petition for a rehearing and reconsideration of the; ap¬ 
peal, which they doubtless would not have done but 
for their realization that appellant’s title to the prop¬ 
erty had been conclusively determined bv this Hqnor- 
able Court’s decision in the Equity suit. 

(f) That both the Equity Court (Mr. Justice Smith! 
and this Honorable Court (Mr. Chief Justice Martin) 
treated the Interpleader suit and the appealed decree 
of July 24, 1925, as determinative of the ownership of 
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the property under the Will of Silas Holmes and that 

the rents were eorollarv onlv. 

• • 

12. In the Court below ap])ellees argued, and doubt¬ 
less will do so again, that the Interpleader litigation 
between them and appellant involved only the disposi¬ 
tion of the $92.06 rent, and if this be true, it is singular 
that Mr. Justice Smith failed to discover it. In his 
learned opinion Mr. Justice Smith nowhere mentions 
the subject of rent or the disposition thereof. Like¬ 
wise it is significant indeed, that Mr. Chief Justice 
Martin in writing the majority opinion, and Mr. Jus¬ 
tice Robb in writing tlie dissenting opinion, upon the 
decision of the appeal of the decree of July 24, 1 92.") 
(Reed v. Allen, et ah, 60 App. D. C. 346) failed to dis¬ 
cover that fact or mention it in their written opinions 
which are confined exclusively to the construction of 
the Will and the property rights flowing therefrom. 

And if, as now contended by the appellees, the In¬ 
terpleader litigation between them and the appellant 
involved only the disposition of $93.06 rent collected 
bv Walker, it would naturallv be assumed that the 
appellees themselves would have mentioned that fact 

in their brief which thev filed in this Honorable Court 

% 

on May 8, 1926, upon the Interpleader appeal, instead 
of stating therein, as they did— 

‘The only question for decision is the proper 
interpretation of the last Will and testament of 
Silas Holmes, deceased, with reference to the de¬ 
vise of the estate in remainder in certain real es¬ 
tate”. 


In their learned and exhaustive brief filed May S, 
1926, appellees make no reference at all to rent or its 
disposition, but confine their argument solely to the 
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iris- 


construction of Holmes' Will and to their property 
rights flowing therefrom as adjudicated by the decree 
of July 24, 1925. 

SUMMARY. 

1. Upon the record, appellant respectfully subiiiits: 

(a) The decision of the Supreme Court of! th< 

I nited States in Reed v. Allen is merely dictum. 

(b) The final decree of May 27, 1927, is deternjiina- 
tive. Infer parfes, of appellant's equitable title td the 
property and its possession. 

(c) Appellees having expressly invoked the j 
diction of the 'Equity Court for the purpose stated in 
their brief filed Mav S, 1926, thev are bound bv and 
must respect its final decree and appellant’s equitable 
title and rights established thereby. 

V. « 

(d) Appellees having invoked the exclusive juris¬ 
diction of the Equity Court to construe the WilJ for 
the purpose of determining the ownership of the prop¬ 
erty, they are estopped to set up their executed judg¬ 
ment in ejectment to defeat the enforcement of the 
final decree of May 27, 1927. 

(e) Appellees having relied upon and used the de¬ 
cree of July 24, 1925, as determinative of their title 
under the Will of Silas Holmes, they are estopped to 
question the jurisdiction and power of the Equity 
Court to construe the Will and determine the titty. 

(f) The rights acquired by appellees under the judg¬ 
ments rendered and executed in Ejectment 71,594 are 
subordinate to appellant’s rights established by the 
final decree of May 27, 1927. 

(g) Appellant is entitled to the relief prayed. 
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(li) The learned Trial Justice committed reversible 

error in making his conclusion of law and entering the 

final decree appealed from in this case. 

2. The following list of dates and events is furnished 

for the convenience of the Court: 

December 25, 1S97—Silas Holmes died. 

February 8, 1916—Annie Holmes, widow of Silas 
Holmes, died. 

December 24, 1921—Virginia Allen. Silas Holmes' only 
child, died. 

August 10, 1922—Interpleader Bill, Equity 40,408, filed 
by Walker. 

July 22, 1923—-Mr. Justice Smith's decision filed in 
Equity 40,408. 

August 7, 1924—Decree in Equity 40,408 dismissing 
Walker and ordering payment of $93.06 into the 
Registry. 

July 24, 1925—Decree, Equity 40,408, pursuant to de¬ 
cision filed Julv 22, 1923, construing Holmes’ Will. 

January 13, 1926—Transcript of record on appeal, 
Equity 40,408, filed in Court of Appeals. 

January 14, 1926—Appearance entered by counsel for 
appellees in Court of Appeals. 

May 3, 1926—Appellees 9 brief, Equity 40.408, filed in 
Court of Appeals. 

June 1, 1926—Ejectment 71,594 filed by appellees 
against appellant. 

July 20, 1926—Judgment for possession entered in 
Ejectment 71,594. 

August 6, 1926—Judgment for possession executed in 
Ejectment 71,594. 

August 16, 1926—Verdict in Ejectment 71,594 against 
appellant for mesne profits $1,686.46. 

August 21, 1926—Judgment entered upon above ver¬ 
dict for mesne profits. 

October 8, 1926—Appeal, Equity 40,408, argued and 
submitted by appellees and appellant. 
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January 3, 1927 —Decree of July 24, 1925, Equity 
40,40S, reversed and cause remanded for fuifther 
proceedings, etc. 

January 15, 1927—Appellees’ petition for rehearing 
of appeal filed. 

February 5, 1927—Appellees’ petition for rehearing- 
denied. 

February 16, 1927—Mandate upon appeal issued. 

May 27, 1927—Final Decree, Equity 40,408, entered. 

CONCLUSION. 

Confident that this Honorable Court will not allow 
the purpose of the Interpleader litigation to be sub¬ 
verted, appellant, with the greatest respect, submits 
his appeal with the hope and expectation that justice 
will eventuallv find its wav. 

Respectfully submitted, 

Alvix L. Xewmyer, 

George C. Gertmax, 
Attorneys for Appellant. 
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October Term, 1933. 


Xo. 6074. 


Lorenzo Allen, Appellant, 
vs. 

Keziah Reed, et al., Appellees. 


BRIEF ON BEHALF OF APPELLEES. 


This suit is not ancillary or in anywise supplemental 
to Equity 4040S, as stated at the opening of appellant’s 
brief and also at page 16 thereof, nor is its purpose 
to effectuate the decree therein. That suit was long 
since determined by a completely executed final de¬ 
cree (R. 102). Its subject matter was a fund brought 
into court by a stakeholder because of adverse claims 
asserted thereto (Plffs. Ex. Xo. 2, R. 16 to 23). The 
subject matter of the present suit is an asserted equi¬ 
table title to real estate of which appellees are in pos¬ 
session and to the rents derived therefrom (Ij£. 2, 
et seq.) | 

I 

I 
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The fundamental question presented upon this ap¬ 
peal is whether a court of equity has power to relieve 
appellant from a judgment in ejectment from which he 
neglected to appeal, when it is subsequently discovered 
that such judgment was founded upon an error of law. 

Prior Litigation. 

The judgment mentioned was entered in the Supreme 
Court of the District in 1926 (R. 7), and tlie Supreme 
Court of the United States has directly passed upon its 
conclusiveness, holding that it was a final adjudica¬ 
tion of the rights of the present parties to the real es¬ 
tate there and here involved, and to the rents and 
profits accruing therefrom, regardless of whether the 
judgment was right or wrong. Reed, et al. v. Allen, 
286 U. S. 191, decided May 16, 1932. 

(Notwithstanding the Supreme Court's deliberate 
decision that the judgments in the above ejectment 
suit ( i. e., for possession and for mesne profits, respec¬ 
tively) were final and conclusive, appellant refuses to 
so regard them and describes them in his brief as “pen¬ 
dente life judgments’- (pp. 22, 31).) 

The complete history of the litigation between the 
parties will be found in the records and decisions of 
this honorable court and of the Supreme Court of the 
United States, in the following cases: 

Allen v. Reed, et al., 57 App. D. C. 78 (1927), in 
which the decree in an interpleader suit awarding the 
fund in the stakeholder’s hands to these appellees was 
reversed. 

Allen v. Reed, et al., 60 App. D. C. 346 (1931), in 
which judgment in favor of these appellees in a second 
ejectment suit was reversed. 


Reed, et al. v. Allen, 286 U. S. 191 (1932), above re¬ 
ferred to, in which the decision and judgment of tjhis 
honorable court in 60 Appeals were reviewed and re¬ 
versed. 

Findings of Fact. 


The trial justice made 
in appellant’s brief, but 


no findings of fact, as staffed 
appellant has omitted to!in¬ 


form the court that his reason was that there were no 
facts in dispute. In lieu of such findings the trial jus¬ 
tice has stated (R. p. 107): 


“Findings of Fact. 

“There is no dispute between the parties hereto 
with respect to any matter of fact, and special 
findings of fact are therefore not required. 

“All facts relevant and material to the issjies 
are contained in the bill of complaint, the answer 
of the defendants as the averments thereof jtre 
admitted by the stipulation of May 29, 1933, wlijich 
stipulation is made a part hereof; in the stipula¬ 
tion of April 19, 1933, and in the records and pro¬ 
ceedings of the former suits between the same par¬ 
ties referred to in said pleadings." 

“Conclusions of Laic. 

“1. The defendants do not hold the real estate 
described in the bill nor the rents collected jby 
them therefrom under any trust, constructive, Im¬ 
plied or otherwise in favor of the plaintiff. 

“2. The plaintiff under the facts alleged and 
proved is not entitled to the relief praved in die 
bill.” 

I 

The refusal of the trial justice to make special find¬ 
ings is the basis of thirty-one of the thirty-nine as- 
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signments of error, as follows: Xos. 5, 7, S, 9, 11, 13 
to 38, inclusive (Applt’s Br. pp. 2 to 9, inc.). Of these, 

all but five refer not to facts but to conclusions of law. 

• • 

The five which do relate to facts are to facts which 
were never in dispute, as shown by the following ref¬ 
erences to the record: 


Assignment Xo. 29: Defendant’s answer in Equity 
40408 (they filed no petition) was attached to appel¬ 
lant’s present bill of complaint, as Exhibit Xo. 4 (E. 
27), and it speaks for itself. 

Assignment Xo. SO : This fact was specifically stipu¬ 
lated. (See Stipulation of May 3, 1933 (R. 101) ). 


Assignment Xo. SI : This decree was attached to ap¬ 
pellant's present bill of complaint, as Exhibit Xo. 15 
(E. 63) and it speaks for itself. 

Assignments Xos. 22 and SO: What was relied upon 
in ejectment Xo. 71594, and what the judgment therein 
was based upon, is shown by the declaration and list 
of documents filed therewith, both of which were at¬ 
tached to appellant 's present bill of complaint, as Ex¬ 
hibit Xo. 8 (R. 38-41). 


From the foregoing it is obvious that there were no 

c c? 

facts in controversy to be made the subject of special 
findings. 


Statement of Facts. 

i 

The facts at all pertinent to the case are as follows: 

Appellant on the one hand and appellees on the 
other, following the death of the last of two life tenants 
of certain real estate, were asserting claims to the own¬ 
ership of said real estate as devisees in remainder un¬ 
der the will of one Silas Holmes (R. 4). 
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One 'Walker had in his hands a fund represenjing 
rents from the property, collected subsequent to!the 
last life tenant’s death and prior to appellant’s entry 
into possession. Because of adverse claims of appel¬ 
lant and appellees upon him for said fund, Walker 
instituted an interpleader suit making these claim¬ 
ants parties defendant (R. 3). He paid the fund jinto 
the Registry of the court and the present parties vj’ere 
by decree required to interplead with respect to their 
alleged rights thereto (R. 4). This they did. To de¬ 
cide the issue the court was required to interpret the 
will under which both sides were claiming the fund. 
The result was a decree directing its payment to these 
appellees (R. 5). From this decree appellant ap¬ 
pealed (See 57 App. D. C. 7S, supra). 

Referring to that appeal, the Supreme Court in 
Reed et al. v. Allen, supra, said, at p. 198: 

“The appellate court was limited to a review 
of the interpleader decree; and it is hardly nec¬ 
essary to say that jurisdiction to review one 
judgment gives an appellate court no power to 
reverse or modify another and independent judg¬ 
ment. If respondent, in addition to appealing 
from the decree, had appealed from the judgment 
[referring to the ejectment judgment of 19261, the 
appellate court, having both cases before it, might 
have afforded a remedy. * * ‘ But this cours^ re¬ 
spondent neglected to follow.” 


At the time of the entry of the interpleader detree 
in the trial court, appellant was, and for some time 
theretofore had been, collecting the current rents from 
said property, and continued to do so after the de¬ 
cree (R. 71). As that decree was necessarily limited 
to the disposition of the fund which the stakeholder 
had paid into court, these appellees instituted the ac- 
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tion in ejectment to secure possession of the property, 
to which they had lour/ been asserting title as devisees , 
and to recover mesne profits. This suit also neces¬ 
sarily involved the interpretation of the Silas Holmes 
will. In due course separate judgments were en¬ 
tered therein (1926) in favor of appellees for posses¬ 
sion and for mesne profits (R. 7). 

In several places in his brief (pp. 20, 21) appellant 
suggests that appellees might have applied in the in¬ 
terpleader suit for a receiver of the current and accru¬ 
ing rents from the real estate, but as neither current 
rents nor the possession of the real estate were in¬ 
volved in that suit the current rents could not have 
been the subject of any order or decree therein for the 
appointment of a receiver or otherwise. This was def¬ 
initely settled by the Supreme Court in its opinion 
above cited. At p. 197, it said: 


“The interpleader suit and the decree made 
therein involved only the disposition of the funds 
collected and held by Walker. The decree 
adjudged, and could adjudge, nothing in respect 
of the real estate.” 


Notwithstanding appellees’ right to be put into im¬ 
mediate possession by appropriate writ following the 
entry of the ejectment judgment, appellees’ attorneys 
on the following day (July 21, 1926) proposed to appel¬ 
lant’s attorneys that appellant agree to the collection 
of the rents by some disinterested person pending the 
opinion of this court upon the construction of the 
Holmes will in the interpleader suite This proposal 
indicated that if appellant would acquiesce, appellees 
would be willing to permit the enforcement of the 

*See letter of appellees’ attorneys quoted in full in appellant’s brief, 
pp. 23-25. 
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ejectment judgment in their favor to abide and be gov¬ 
erned by the construction of the will which this cohrt 
should declare in the interpleader suit (R. 104). feut 
this generous otfer was declined by appellant (R. 
104), and thenceforward appellees have stood upon 
their legal rights, except only in the matter of jthe 
payment by them of the fee of appellant’s guardian 
ad litem, hereinafter referred to. The ejectment judg¬ 
ment was thereafter executed and appellees put ijnto 
possession on August 6, 192G (R. 7). Appellant tbok 
no appeal from that judgment and the Supreme Ccjurt 

of the United States has declared that regardless 1 of 

i 

whether it was right or wrong the judgment was and is 
final and conclusive. 286 U. S., supra, where the cojirt, 
after citing certain cases, said at p. 201: 

“These decisions constitute applications! of 
the general and well settled rule that a judgment, 
not set aside on appeal or otherwise, is equally 
effective as an estoppel upon the points decided, 
whether the decision be right or wrong. * * * 
the indulgence of a contrary view would result 
in creating elements of uncertaintv and confusion 
and in undermining the conclusive character of 
judgments, consequences which it was the very 
purpose of the doctrine of res judicata to avert.” 

Some five months after appellees entered into pos¬ 
session of the property under the aforesaid judgment, 
this court handed down its opinion in the interpleader 
suit (57 App. D. C. 78) in which it disagreed with) the 
lower court’s interpretation of the will and held that 
the proper construction thereof was that Silas Holjmes 
died intestate of the real estate. As appellant was 
his sole heir at law, the decree of the lower court was 
reversed. This judgment was fully carried into effect 
by decree of the trial court, the fund in dispute 



awarded to appellant, and the interpleader suit thus 
finally terminated (R. 63, 102). 

Included in the decree last referred to was the fol¬ 
lowing : 

"That the fee of the Guardian ad Litem herein 
be, and the same is hereby fixed at One Thousand 
Dollars.*' (R. 63) 

and it is further evidence of the good faith of appellees 
that they voluntarily paid this fee of appellant's guard¬ 
ian ad litem (See opposing brief, p. 35). The decree 
did not require them, and could not have required 
them, to do so, because the court’s jurisdiction there 
was limited to the disposition of the fund paid into 
court by the stakeholder (Reed, et al. v. Allen, 286 
U. S. 191 at p. 197). But as said fund was insufficient to 
pay for the guardian's services, appellees voluntarily 
paid this very substantial fee out of the rents as they 
were thereafter received by them (R. 103). 

As appellant had declined to enter into the arrange¬ 
ment proposed by appellees’ attorneys by which both 
sides would have been protected pending this court’s 
interpretation of the will, and as he had failed to ap¬ 
peal from the ejectment judgment, appellant found 
himself in the predicament, for which he alone was re¬ 
sponsible, of being out of possession of the real es¬ 
tate under a final and conclusive judgment. Ever since 
lie has been seeking to find a way to compel appellees 
to surrender their established legal possession to him. 

The first remedv invoked bv him was through the 
second ejectment suit, which finally reached the Su¬ 
preme Court of the United States, and was decided 
adversely to him (2S6 U. S., supra). He now seeks the 
aid of the equity court upon the theory that upon the 
foregoing facts appellees are trustees for his benefit 
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of the property, and of the rents derived therefrom, 
bv virtue of an alleged constructive trust. 

He does not claim that appellees were guilty of any 
fraud in procuring the judgment upon which they 
stand, nor that any fiduciary relation ever existed be¬ 
tween him and appellees, nor does he charge that any 
improper advantage whatever was taken of him (See 
Bill of Complaint, R. 2 to 12). 11 is position is that 

equity should declare appellees to be his trustees, 
notwithtanding he might have easily saved himself 
from his present predicament either by agreeing to 
the equitable proposal of appellees in regard tcj tin 1 
conservation of the rents above mentioned, or by tak¬ 
ing an appeal from that judgment. 

Appellant’s Points. 

The only statement of the points upon which ap¬ 
pellant relies is in the Summary on page 37 of his 
brief. These points are as follows: 

“(a) The decision of the Supreme Court of the 
United States in Reed v. Allen is merely dictum . 

“( h) The final decree of May 27, 1927, is deter¬ 
minative, inter partes, of appellant \s equitable title to 
the property and its possession . 

“(c) Appellees having expressly invoked the juris¬ 
diction of the Equity Court for the purpose stated in 
their brief filed May 8, 1926, they are bound by and 
must respect its final decree and appellant's equitable 
title and rights established thereby. 

“(d) Appellees having invoked the exclusive juris¬ 
diction of the Equity Court to construe the TT i/j for 
the purpose of determining the ownership of the $rop- 
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erty, they are estopped to set up their executed judg- 
merit in ejectment to defeat the enforcement of the final 
decree of May 27.1927. 

"(e) Appellees haring relied upon and used the de¬ 
cree of July 21, 1925, as determinative of their title 
under the II ill of Silas Holmes, they are estopped to 
question the jurisdiction and power of the Equity 
Court to construe the II til and determine fJte title. 

"(f) The rights acquired by appellees under the 
judgments rendered and executed in Ejectment 71,591 
are subordinate to appellant's rights established by 
the final decree of May 27, 1927A’ 


ARGUMENT. 

Short and complete answers may be made to each 
of the above points, as follows: 

“(a) The decision of the Supreme Court of the 
United States in Reed v. Allen is merely dictum." 

It is impossible to see how the “decision” by any 
court of the precise point involved can be described as 
“merely dictum”. The sole question before the Su¬ 
preme Court in the case mentioned was the finality of 
the unappealed ejectment judgment pleaded by ap¬ 
pellees in bar of the later ejectment suit instituted by 
appellant. The Supreme Court’s decision was that 
said judgment was final and conclusive and therefore 
constituted an absolute bar to the second suit. 

If appellant’s brief intended to refer to the “opin¬ 
ion” rather than the “decision” of the Supreme Court, 
this court and opposing counsel were entitled to be in¬ 
formed of the portion of that opinion claimed to ho 
“merelv dictum”. Appellees are relying in this court 
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upon the decision and the grounds therefor stated by 
the Supreme Court. But even dictum of that eminent 
tribunal is entitled to and is usually accorded d'reat 
weight, particularly by the other federal courts. 

44 (/;) The final decree of May 27, 1927, is determina¬ 
tive, inter partes, of appellant's equitable title to the 
property and its possession | 

The decree referred to is the decree upon this 
court’s mandate in the interpleader suit (K. 63). That 
suit involved only the legal title to the fund in the stake¬ 
holder's hands and the decree therein was determina¬ 
tive of that and nothing more. The jurisdiction of 
equity there rested solely upon its right to relieve a 
stakeholder. The very definite answer of the Supreme 

Court to the present point of opposing brief was: j 

i 

44 The interpleader suit and the decree li^ade 
therein involved only the disposition of the fifnds 
collected and held by Walker. The decree 
adjudged, and could adjudge, nothing in respect 
of the real estate. It is perfectly plain, therefore, 
that petitioners could not have been put into pos¬ 
session of the real property by force of that de¬ 
cree ; and it is equally plain that respondent cojuld 
not have been put into such possession in virtue 
of the reversal.” (286 U. S. 191, at p. 197) 

44 (c) Appellees having expressly invoked the juris¬ 
diction of the Equity Court for the purpose stated in 
their brief filed May 8, 1926, they are bound by find 
must respect its final decree and appellant's equitable 
title and rights established thereby." 

It has just been shown upon the authority of jhe 
Supreme Court of the United States that the decfee 
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referred to (in the interpleader suit) did not establish 
any title or right in appellant to the real estate but 
only his right to the fund in the stakeholder’s hands. 
Xo equitable title of any sort icas there involved. 

Furthermore, the present record shows that the 
stakeholder (Walker), not appellees, invoked the juris¬ 
diction of the equity court (R. 16). Appellees were 
made defendants therein (R. 16) and answered the 
bill in which the stakeholder sought the interpretation 
of the will (R. 27). In appellees’ answer they ad¬ 
mitted that the disposition of the fund turned upon, 
the meaning of certain provisions of the will and, 
therefore, joined in the plaintiff's prayer for its in¬ 
terpretation (R. 2S). Both sides were agreed that 
that was the only question of law for the decision of 
the lower court and of this court on appeal. Yet ap¬ 
pellant's present brief several times (pp. S, 17, 36) 
adverts to the fact that in appellees’ brief in this court 
that point was stated to be the only question of law to 
be passed upon, as if some unfavorable inference is to 
be drawn therefrom. 


‘‘ (<7) Appellees having invoked the exclusive juris¬ 
diction of the Equity Court to construe the Will for the 
purpose of determining the ownership of the prop¬ 
erty , they are estopped to set up their executed judg¬ 
ment in ejectment to defeat the enforcement of the final 
decree of May 27 , 1927: ’ 

It has already appeared that appellees did not in¬ 
voke but submitted to the jurisdiction of the equity 
court in the interpleader suit; that the ownership of 
the fund was the sole issue there, and, therefore, the 
onlv matter which was or could have been there deter- 
mined. 


13 


The assertion that appellees are estopped to set up 
the ejectment judgment was pleaded by appellant in 
his replication to the appellees’ plea in bar in the sec¬ 
ond ejectment suit (R. 84-92). But the Supreme Court 
held this plea of the former judgment to be good. The 
same point was vigorously advanced by appellant in 
his petition for rehearing in the Supreme Court, at 
pages 1, 4, S, 9, 12 and 13 thereof. The petition was 
denied. It is thus clear that appellant’s claim df es¬ 
toppel has long since been foreclosed by the Supreme 
Court’s decision. 

Further reference to this point will be found ftt p. 
28, infra . 

“ (e) Appellees having relied upon and used the de¬ 
cree of July 24 , 1925 , as determinative of their title 
under the Will of Silas Holmes, they are estopped to 
question the jurisdiction and power of the Equity 
Court to construe the Will and determine the title.” 

i 

This point is fully answered by the opinion of the 
Supreme Court in which it is made plain that appellees 
did not assert title under the said decree but claimed 
title as devisees under the will. The court, at page 
196, said: 

“The title which they asserted in that action 
rested upon the same provisions of the Holmes 
"Will as were involved in the interpleader suit 

I 

and continuing in regard to the legitimate use made by 

° 1 ■ i 

appellees of the decree, the court said, at page 196: 

“petitioners pleaded and relied upon the decree 
in that suit as having conclusively established the 
construction of these provisions in their favor.” 
(Italics supplied) 
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and, further, at page 197: 

“The decree in the interpleader suit no more 
vested title to, or compelled delivery of possession 
of, the realty than the judgment in the ejectment 
action required payment to one party or the other 
of the monev surrendered bv the stakeholder.” 

“ (/) The rights acquired by appellees under the 
judgments rendered and executed in Ejectment 71,594 
are subordinate to appellant's rights established by the 
final decree of May 27,1927." 

The judgments here referred to are those entered 
in appellees’ favor in the first ejectment suit for pos¬ 
session and for mesne profits respectively (R. 7). As 
to the present point, the Supreme Court again was un¬ 
able to agree with appellant. At page 197 of its opin¬ 
ion, the court said: 

“The first action in ejectment was not brought 
to effectuate anything adjudicated by the decree, 
or, in any sense, in aid thereof. It was brought 
to obtain an adjudication of a claim in respect of 
a different subject matter. The facts and the law 
upon which the right to the money and the title 
to the realty depended may have been the same; 
but they were asserted in different causes of ac¬ 
tion.” 

It appears from the foregoing that every point made 
in appellant’s present brief finds its answer in the 
opinion and the decision of the Supreme Court, and, 
opposing counsel recognizing this to be true, deemed 
it necessary to head the statement of their points with 
the bold assertion that that court’s decision (sic) was 

“merelv dictum”. 

* 
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Throughout his brief appellant’s discussion of the 
foregoing points confuses the subject matter of the 
interpleader suit with the question of law upon which 
that case turned. His entire argument rests upon the 
false premise that the equity court in that sujt had 
jurisdiction to enter a decree affecting title or posses¬ 
sion of the real estate, whereas the fact is thjat its 
power was strictly limited to the disposition <|>f the 
fund brought into court by the stakeholder (opinion 
of Supreme Court U. S., supra). 

Repeatedly appellant makes assertions directly con¬ 
tradictory of the Supreme Court’s opinion anc^ deci¬ 
sion. For example, at page 16 of his brief, appellant 
savs: 

“Manifestly this final decree [in the jinter¬ 
pleader suit] determined forever and in whatsoever 
forum, inter partes, appellant’s equitable title and 
right to immediate possession of the property, 
* and the power of the Court to effectuate 
the decree by requiring appellees to delivep pos¬ 
session cannot be questioned.” 

But the Supreme Court definitely held the contrary, 
and at page 197 of its opinion, said: 

“The interpleader suit and the decree made 
therein involved only the disposition of the funds 
collected and held by "Walker. The decree ad¬ 
judged, and could adjudge, nothing in respject of 
the real estate. It is perfectly plain, therefore, 
that petitioners could not have been put into pos¬ 
session of the real property by force of tfyat de¬ 
cree; and it is equally plain that respondent could 
not have been put into such possession in virtue 
of the reversal.” (2S6 U. S. 191, at p. 197) 


i 

i 
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It would unduly and unnecessarily prolong this brief 
to refer to the numerous other places in appellant’s 
brief where similar assertions are made which are in 
direct contradiction of the Supreme Court. 

The question of low upon which the interpleader 
suit necessarily turned was concededly the proper in¬ 
terpretation of the provisions of the Holmes will with 
respect to the real estate. Yet appellant seems to at¬ 
tach great significance to the fact that appellees, in 
their answer to the bill of complaint in that suit, and 
in their brief and petition for rehearing in this court, 
stated that as the question for decision. He professes 
to discover in this some concession by appellees that 
the interpleader decree might have disposed of the real 
estate, and makes appellees’ submission of the above 
question the basis for asserting an estoppel against 
appellees and for contending that they thereby have 
become constructive trustees for his benefit. The mere 
statement of appellant’s position would seem to con¬ 
stitute a sufficient answer to his contentions. 


Facts Upon Which Supreme Court’s Decision Was 

Based. 

Appellant’s brief asserts (p. 34) that the decision 
of the Supreme Court of the United States in Reed 
et al. v. Allen, supra, “was written without knowledge 
of salient facts shown in the present record,” and he 
would therefore have this court ignore that opinion 
and decision as “of no assistance ” (p. 34) in the dis¬ 
position of the present appeal. Following the above 
statements is a recital, at pages 34 and 35 of his brief, 
of those so-called salient facts, and to each of these 
brief reference will now be made: 
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(1) Appellant states (p. 34) that the Supreme (tourt 
did not know how appellees themselves recognized, 
used and treated the interpleader litigation during its 
progress nor that after the judgment in appellees’ 
favor for possession had been taken and executed ap¬ 
pellees appeared in this court and argued the appeal. 

The facts are that the record in the Supreme Court* 
shows precisely what the present record reveals |as to 
everv material fact in that regard. 

m/ w 

(2) Appellant states (p. 34) that the Supreme Court 
did not know that appellees asserted in their argument 
in this court “anew title to the property solely under 
Holmes’ Will.” 

The fact is that the record in the Supreme Court 
showed precisely the position taken by appellees in 
the interpleader suit, from the beginning to thej end, 
namely, that the true construction of the will was that 
appellees were devisees in remainder of the real es¬ 
tate from which the fund there in question was de¬ 
rived, and therefore were entitled to the fund involved 
in that suit. 

(3) Appellant states (p. 34) that the Supreme (J’ourt 
did not have before it the fact that the ejectment suit 
was merely a stop-gap or expedient resorted to by ap¬ 
pellees to forestall the loss of intervening rents in the 
event of affirmance of the appealed decree, and J that 
said ejectment suit was not for the purpose of ttrying 
title. 

It is true that those alleged facts are not to be found 
in the record in the Supreme Court but it is also true 
that they are not to he found in the record on the pres¬ 
ent appeal. The above statement as to the nature of 


*That record is a part of the record here. (U. 78-90) 
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that suit is wholly unjustified (See Exhibit Xo. S to the 
present hill of complaint. R. 38- 41). 

(4) It is true, as stated at page 35 of appellant's 
brief, that the Supreme Court did not have before it 
the fact that appellees voluntarily paid appellant's 
guardian ad litem fee out of the rents collected by 
them after they came into possession of the real estate. 
But appellant fails to indicate what difference this 
knowledge of such voluntary payment might or could 
have made in the conclusion of the Supreme Court. 

(5) It is true, as stated at page 35, that the Supreme 
Court did not have before it the letter of appellees’ 
attorneys to appellant's attorneys of July 21, 1926, to 
which reference has heretofore been made. This let¬ 
ter was not relevant there but is highly important here 
and was put in evidence by appellees to show that ap¬ 
pellant who now seeks the aid of equity had refused to 
do equity. He was collecting the current rents and was 
insolvent (R. 71), yet he refused to agree that these 
rents be impounded for the protection of all parties 
pending the interpretation of the will by this court 
(R. 104). 

(6) It is true, as stated at page 35, that the Supreme 
Court did not have before it the interpleader bill and 
the answers thereto but it is not true that that court 
was not informed what issues were raised therein, 
because there were in the record and briefs in that 
court full statements of the substance of those plead¬ 
ings and of the issues raised therebv. It is also true 
that the amount of the fund involved in the inter¬ 
pleader suit was not stated. It was, however, referred 
to in appellant’s petition for rehearing (p. 9) as “triv¬ 
ial”. 


Appellant’s brief fails to point out how knowledge 
of the amount might have affected the Supreme 
Court’s decision. The principle involved did not in 
anywise depend upon that, and appellant did no! sug¬ 


gest, either in his answer to the petition for w 
certiorari, in his brief filed after the writ was gr 


|*it of 
^n ted 


or in his petition for rehearing, that the court’s! deci¬ 
sion might depend upon the size of the fund. 


(7) It is stated, at page 35, that the Supreme Court 


did not know that appellees had tiled a petition [for a 
rehearing in the interpleader suit in this court, but 
that fact is stated in the official report of the decisi on in 
57 Appeals and this report was cited in the briefs of 
both sides in the Supreme Court. It is also cited, and 
the opinion of this court stated, in the opinion c|f the 
Supreme Court. It is unlikely that the Supreme Court 
could have failed to notice the reference to the peti¬ 
tion for rehearing. But assuming that it was not in¬ 
formed thereof, appellant fails to indicate how its 
knowledge that a petition for rehearing was filed could 
have affected its decision. 

(8) It is true, as stated at page 35, that both the 
equity court and this honorable court treated the in¬ 
terpleader suit and the appealed decree as involving 
the question of ownership of the real estate unde|r the 
Silas Holmes will. It could be treated in no othei\ way 
because it was necessary to ascertain the meaning of 
the will in order to determine the ownership opt the 
fund there involved. The Supreme Court knew, be¬ 
cause the record clearly showed, that both courts had 
recognized that the determination of the ownership of 
the fund depended upon the ownership of the real 
estate. The record in the Supreme Court contained in 
full both the trial court's original decree and its decree 
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upon this court’s mandate, and that court \s opinion 
refers to the quest inn in mired in that suit and to the 
decrees entered therein. 


From tlie foregoing brief references it is apparent 
that there are no essential facts to be found in the 


present record which were not before the Supreme 
Court. But if there were they should have been in¬ 
cluded by appellant with those facts set up in his repli¬ 
cation in that suit as an estoppel against appellees' 
plea of the former judgment (K. 84-92). 

Appellant states (p. 25) that it does not appear that 
appellees made any suggestion at the argument in this 
court in the interpleader suit that the appeal had be¬ 
come moot by reason of the ejectment judgments. The 
fact is that the appeal had not become moot and there¬ 
fore appellees would not have been justified in making 
any such statement. The ejectment judgments did not 
attempt to dispose of the fund involved in the inter¬ 


pleader suit. That fund was thereafter disposed of by 
final decree in strict accordance with this court’s man¬ 


date. Again quoting the opinion of the Supreme 
Court, at page 197: 


“The decree in the interpleader suit no more 
vested title to, or compelled delivery of possession 
of, the realty than the judgment in the ejectment 
action required payment to one party or the other 
of the monev surrendered bv the stakeholder.” 


Throughout appellant’s brief there are intimations 
of a general nature that some improper advantage was 
taken of appellant, whereas the facts as hereinbefore 
stated show the contrary to be true. It is clear that 
appellant would not be in his present situation with 
respect to the property had he either accepted appel¬ 
lees’ proposal for impounding the rents or appealed 
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from the ejectment judgment. The Supreme Court’s 
deliberate conclusion was that appellant’s predica¬ 
ment ‘‘is of his own making”. It found no fault in 
appellees’ conduct. 

It is not surprising that appellant’s counsel, with all 
the industry in research which their brief discloses 
have been unable to present a single authority which 
supports their contention that a court of equity has 
power in such a case as this to take from appellees 
rights regularly and lawfully acquired through a final 
and conclusive judgment at law. Appellant has cited 
altogether some seventy decisions and other authori¬ 
ties, but they are all to propositions which are licit dis¬ 
puted and which do not touch the issue which this court 
is here called upon to determine. References to some 
of these citations follow: 

Appellant predicates his claim to the equitably own¬ 
ership of the property, upon what he states in his brief 
(p. 26) is “the equitable principle that wlierp one 
party has acquired the legal title to property to which 
another has the better or superior right, a Court of 
Equity will convert him into a trustee for the true 
owner and compel him to convey the legal title' 
support of the above statement he cites three cas 
follows: Meader v. Norton, 11 Wall. 442, 458; 
v. Chic. St. P. Rlwy., 151 U. S’. 1, 26, 27; Moore v. 
ford, 130 U. S. 122, 12S. j 

A mere cursory examination of the opinions ini these 
cases will show that there was present in all of them an 
essential element, not mentioned in appellant's [above 
statement of the principle, which is not present jin the 
instant case. 

The first case, Meader v. Norton, was a bill in Equity 
for the cancellation of a grant of land on the ground 
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of fraud, and relief was granted because it was 6 ‘fully 
proved" that the grant had been procured by “false 
swearing, forgery and fraud". (The quotations are 
from the opinion of the Supreme Court.) 

The second case. Angle v. Chic. St. P. Rlwv., was a 
bill to subject land wrongfully acquired by the defen¬ 
dant to the payment of plaintiff’s claim against the 
land. Without further reference to the facts, it is suffi¬ 
cient to sav that the court found that the defendant 
had been guilty'of the wrongdoing charged, and there¬ 
fore held that defendant had become a trustee ex mali- 
ficio for the benefit of the plaintiff in respect to the 
property. 

The third of the above cases, Moore v. Crawford, 
was a bill against husband and wife to compel them 
to convey to the plaintiff an interest in certain land. 
The bill was predicated upon the fraud of the husband, 
of which the wife had knowledge, in procuring a con- 

vevance to the wife instead of to the husband in order 

* 

to defeat an earlier con vevance bv the husband to the 
plaintiff. 

By reason of their wrongdoing, and for that reason 
alone, the defendants in each of the above cases were 
held to be trustees for the benefit of the plaintiffs. But 
in the instant case no wrongdoing on the part of these 
appellees has been charged (see bill of complaint, R. 
1 to 12), much less proved. Their only “sin” has 
been in retaining that which has been legally adjudged 
to be theirs by a judgment which the Supreme Court 
has declared to be final and conclusive. 

Appellant tacitly admits that there is no precedent 
for raising a constructive trust in a case like the pres¬ 
ent. At page 26 of his brief he says: 



“This honorable court, even though there|was 
no precedent therefor, never has evaded tint re¬ 
sponsibility of imposing a constructive trust \ldien 
in equity and good conscience the circumstances 
warranted it. Xor has the novelty of the circum¬ 
stances and the entire absence of fraud deterred 
the court from acting effectivelv.” 

He then cites two decisions of this court,—Anglo- 
Amer. Assn. v. Campbell, 13 App. D. C. 5S1, G02, |GOG; 
Franc v. Coleman, 29 App. 1). C. 2SG. | 

In the lirst of these, the Anglo-American easel the 
ground upon which a constructive trust was raised 
was the violation of a duly owed by appelleant to ap¬ 
pellees, and it was declared that in order to raise this 
duty there need be neither a promise for the benefit 


of another, nor express fiduciary relations (pp. 
G03 of opinion); but that 


G02, 


‘*It may be raised by representations, conduct, 
and the like, that have been relied upon by another 
under such circumstances as create an equitable 
estoppel upon one to pursue thereafter an opposite 


course for his own advantage.” (p. G03) (Itj 
supplied) 


a lies 


and applying this rule to the case before it, the court 
held that appellant 


“Having, by its conduct, induced or contributed 
to induce the appellees to contract with Leaj and 
with their materials to increase the security for 
its own debt, it would be inequitable and ujijust 
to permit the association to withhold the money 
upon which tliev relied for reimbursement.” (p. 
G03) 


The other case which appellant cites, Franc v. ^ole- 
man, presented a situation almost identical with that 
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involved in the Anglo-American case, and was decided 
upon the authority of the latter decision. 

Referring: to the language of this court above quoted, 
it will be noted that in the instant case these appellees 
are not charged with ‘‘representations, conduct and 
[or] the like that have been relied upon*' by appellant, 
nor is it charged that appellees, by their “conduct, 
induced or contributed to induce' ? appellant in any¬ 
wise to change his position. 


There are present here no circumstances whatever 

upon which an equitable estoppel might be created. 

But if there were tliev should have been included bv 

• * 

appellant with the other facts set up in his replication 
(R. 84-92) to appellees’ plea in bar as creating an 
estoppel upon appellees to plead the former judgment 
in the second ejectment action. There is admittedly 
no act of appellees, occurring since that replication was 
filed, upon which appellant is relying. The Supreme 
Court decided that the facts set up in appellant’s said 
replication in no wise affected the finality and con¬ 
clusiveness of the former judgment. 

A brief consideration of the jurisdiction of equity, 
and of the principles by which it is governed, will re¬ 
veal that it has no power to relieve appellant from the 
situation of which he complains. 


Limitations Upon the Jurisdiction of Equity. 


Referring to “conscience" as a source of equity 
jurisdiction, it is stated in Pomeroy's Eq. Jurisp., (4th 
Ed.) at Sec. 56, that this term was synonymous with 


“good faith” and that 


“It embraced all those obligations which rested 
upon a person who, from the circumstances in 
which he was placed towards another and the re- 
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lations subsisting between them, was bound 
ercise good faith in his conduct and dealings 
that other person. Under the head of consc 
as thus understood, a wide field of jurisdi] 
was opened, which included all departure 
honesty and uprightness.’' 


tio 


ex- 
witli 
tence 
ction 
from 


And the same author, at Sec. 57, referring to the 
early abandonment of the idea that the chancellor was 
controlled only by his “personal conscience’*, says: 

“After the period of infancy was passed, and 
an orderly system of equitable principles, 
trines, and rules began to be developed out o 
increasing mass of precedents, this theory 
personal conscience was abandoned; and the 
science’ which is an element of the equitable .juris¬ 
diction came to be regarded, and has so continued 
to the present day, as a metaphorical term, 
ignating the common standard of civil right] 


doc- 
f the 
of a 
‘con- 


des- 

and 


expediency combined, based upon general prin¬ 
ciples and limited by established doctrines, to 

the 
and 


s 


which the court appeals, and by which it test 
conduct and rights of suitors,—a juridical 
not a personal conscience.” 

The following statement of Lord Redesdale, in ^ond 
v. Hopkins, 1 Sell. & L. 413, 429, is said to have been 
adopted by eminent text-writers as being so accurate 
and clear as to leave little or no room for improve¬ 
ment (See 21 C. J. p. 35, note 7, citing Harrigan v| Gil¬ 
christ, 121 AVis. 127, 235) : 

“There are certain principles, on which courts 
of equity act, which are very well settled. The 
cases which occur are various; but they are de¬ 
cided on fixed principles. Courts of equity have, 
in this respect, no more discretionary power jthan 
courts of law. Tliev decide new cases as thev 

• i 

arise by the principles on which former cases lhave 
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been decided, and may thus illustrate or enlarge 
the operation of those principles; l)itf the prin¬ 
ciples are as fired and certain as the principles on 
which the courts of common laic proceed." (Ital¬ 
ics supplied) 


In 24 C. J. Sec. 6S0. pp. 422. 4.43, it is said: 

“To entitle a party to relief in equity against 
a .judgment at law, he must show that he did not 
acquiesce in it, or waive the errors com¬ 
plained of 1 ; that his situation is not due to his own 
neglect or carelessness: " ‘ and that he conies 

v. 

into equitv with clean hands and is entitled to the 
favorable consideration of the court. He must 
also show ' ' * that there is in the case a recog¬ 
nized ground, such as fraud or the like, for equi¬ 
table interference;” 


Even where it was claimed that a judgment at law 
was based upon false and perjured testimony, this 
court has held that equity can afford no relief. Fidel¬ 
ity Storage Co. r. Crice , 56 App. 1). ('. 202, where the 
court, at page 203, said; 

“The controversy between the parties was tried 
in a court having jurisdiction over both the sub¬ 
ject matter and the litigants, and the parties then 
had their day in court. * * * The judgments there¬ 
upon entered are not subject to collateral attack, 
nor can the defeated party obtain a retrial of the 
same issue in a court of equity upon the ground 
that false and perjured testimony relative to the 
issue was introduced at the trial.” 


See also, Ballance v. Forsyth, 24 How. 183, in which 
equity was asked to enjoin the execution of a judg¬ 
ment at law, because of an error of fact. The Supreme 
Court said: 
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* case 
other 


“It is not allowable to him to appeal frojn the 
judgment of the Circuit Court and Supreme jCourt 
to a court of chancery upon the relative merit of 
the legal titles involved in the controversy they 
had adjudicated. 

Appellant, realizing that he can not rely upon the 
alleged injustice in appellees being in possession under 
a final judgment which was subsequently found t£> have 
been erroneous, and that he must endeavor to bring his 
case within one or more of the settled principles of 
equitable cognizance, invokes the two well recognized 
grounds of equity jurisdiction hereinbefore referred 
to,—the doctrines of constructive trust and of equita¬ 
ble estoppel. But the admitted facts bring hi 
within neither. This clearly appears from 
brief quotations from Mr. Pomeroy’s work, above cited, 
which follow: 

Constructive Trusts. 

i 

Referring to the doctrine of constructive trusts Pom- 
erov, at Sec. 1044, says: 

“They arise when the legal title to property is 
obtained by a person in violation, express or im¬ 
plied, of some duty owed to the one who is equi¬ 
tably entitled, and when the property thiis ob¬ 
tained is held in hostility to his beneficial rights 
of ownership. * * * I think that all instances 

of constructive trusts properly so called may be 
referred to what equity denominates fraud, either 
actual or constructive, as an essential element, 
and as their final source. * * * This notion 

of fraud enters into the conception in all its pos¬ 
sible degrees. Certain species of the constructive 
trusts arise from actual fraud; many others Spring 
from the violation of some positive fiduciary ob- 
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libation: in all the remaining instances there is, 

V. v. f 

latent perha])s. but none the less real, the neces¬ 
sary element of that nnconscientions conduct which 
equity calls constructive fraud.*' 

Testing the present case by the foregoing clear 
definition of constructive trusts, it is pertinent to ask 
what duty owed to appellant was breached by appel¬ 
lees ? AVhat fraud were appellees guilty of? AVliat 

tiduciarv relation existed between them? Of what un- 

* 

conscientious conduct were appellees guilty? Nothing 
of the sort is charged in the present bill of complaint 

(R. 2-12). 

It was appellees’ right to seek to recover possession 

of real estate which thev claimed to own as devisees 

* 

under the Holmes will. Thev were advised that their 

• 

claim was well founded. Certainly it cannot be said 
that it was “unconscientious conduct” for them to liti¬ 
gate this question with appellant in a court of com¬ 
petent jurisdiction, especially when their action has 
been fully sustained by the Supreme Court of the 
United States, with full knowledge of the facts. 


Equitable Estoppel. 

This doctrine may be applied either at law or in 
equity. Mr. Pomeroy in the same work above cited 
says, in Sec. 802, dealing with this subject: 

“The doctrine of equitable estoppel is pre¬ 
eminently the creature of equity. It has, however, 
been Incorporated info the late . and is constantly 
employed by courts of law at the present day in 
the decision of loyal controversies. Preserving 
its original character, and depending upon equit¬ 
able principles, it is administered in the same man¬ 
ner, and in conformity with the same rules, by the 


courts both of law and of equity, so that the! deci¬ 
sions of either class of tribunals may be quoied as 
authorities in the subsequent discussion/’ (Italics 
supplied.) 

This doctrine was relied upon in appellant’s repli¬ 
cation to appellees’ plea in bar of the second ejectment 
suit. The facts set forth in the replication wefe the 
basis upon which appellant asked the Supreme tourt 
to disregard appellees’ plea of res judicata. Bjit the 
Supreme Court sustained the plea and subsequently 
denied appellant’s petition for rehearing in which ap¬ 
pellant again (pp. 1, 4, 8, 9, 12, 13) strongly urged the 
same point. It is submitted that this question is no 
longer an open one. But if it were, a brief considera¬ 
tion of the facts necessarv to give rise to the doctrine 
of equitable estoppel will make it clear that it is not 
applicable here. 

Again quoting Mr. Pomeroy, at Sec. 805: 


i 


“1. There must be conduct—acts, language or 
silence—amounting to a representation or con¬ 
cealment of material facts. 

kk 2. These facts must be known to the party es¬ 
topped at the time of his said conduct, or at least 
the circumstances must be such that knowledge of 
them is necessarily imputed to him. 

“3. The truth concerning these facts must be 
unknown to the other party claiming the benefit 
of the estoppel, at the time when such conduct was 
done, and at the tune when it was acted upon by 
him. (Italics author’s) 

“4. The conduct must be done with the 'inten¬ 
tion, or at least with the expectation, that ft will 
be acted upon by the other party, or undei* such 
circumstances that it is both natural and probable 
that it will be so acted upon. * 
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“5. The conduct must be relied upon by the 
other party, and. thus relying 1 , he must be led to 
act upon it. 

‘‘6. He must in fact act upon it in such manner 
as to change his position for the worse. * 


Appellees liaV’e been unable to discover, and appel¬ 
lant’s brief does not point to, any conduct of appellees 
of the nature thus declared to be essential. 


The only estoppel arising upon the facts of this case, 
is an estoppel onanist appellant to further litigate with 
appellees the* finality and conclusiveness of their judg¬ 
ment for possession of the real estate after the same 
has been fullv established bv the decision of the Su¬ 


preme Court of the United States, supra. 

Appellant's brief in several places (pp. 3, 19) asserts 
that the proceedings in the interpleader suit consti¬ 
tuted a lis pea fleas, but he does not contend, of course, 
that the pendency of that suit in the least affected the 
right of appellees to institute the ejectment suit. He 
could not make such contention because the Supreme 
Court has held otherwise. Appellees are therefore 
unable to discover appellant’s purpose or point in the 
assertion referred to. 


Resume of Essential Facts. 

Appellant had been in possession of the real estate 
and taking the rents therefrom ever since the last life 
tenant's death, except for the short period immediately 
following said death when Walker collected them. Ap¬ 
pellees were claiming to be the owners of the property 
as devisees under the Silas Holmes will. They were 
numerous and scattered and some were infants. (R. 
17) At the time the interpleader suit was filed they 
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had not yet taken action to recover possession. That 
their belief that they were entitled to the property was 
not unreasonable is indicated bv the favorable inter- 
pretation of the will by the trial justice in that suit and 
by Mr. Justice Robb in his dissenting opinion on |ap¬ 
peal. Appellees were advised that, as the interpleader 

suit involved merelv the fund in the stakeholder’s 

% 

hands, it would be necessary for them to prosecute an 
ejectment action against appellant to secure posses¬ 
sion of the real estate, even if the interpleader decree 
were affirmed. 

Appellant was insolvent and hence there was no prob¬ 
ability that appellees could realize upon any judgment 
against him for the rents lie had taken and was Con- 
tinuing to take. 

After filing and obtaining judgment in the ejectment 
action, appellees naturally assumed that appellant 
would appeal therefrom. As this would involve all 
parties in further expense, appellees made the pro¬ 
posal to appellant, through his then attorneys, iliat 
the rents be impounded pending this court’s interpre¬ 


tation of the will in the interpleader suit, and i 


idi- 


cated that if he would do so appellees would agree to 
forego the execution of their ejectment judgment in 
tlie event this court should in the interpleader suit dis¬ 
agree with the trial court's interpretation of the will. 
But appellant rejected this eminently fair proposal. 
Whereupon appellees executed their judgment for {jos- 
session, and appellant failed to appeal therefrom 


CONCLUSION. 


If this court should sustain the appellant’s bill 
complaint it would mean that whenever a judgment 
law, which has become final and conclusive upon 


of 
at 
the 



parties, is found later to have been erroneous, a court 
of equity may set the judgment aside. In other words, 
where a court of law has decided that the legal title 
is in A and not in B, B can set up an equitable title 
bv showing the decision was wrong. 

This whole case may be summed up in the lan¬ 
guage of the Supreme Court, in Keed, et al. v. Allen, 
supra, at page 198: 

"The predicament in which respondent finds 
himself is of his own making, * * ‘ ice cannot he 
expected, for his sole relief, to upset the general 
and well established doctrine of res judicata , con¬ 
ceived in the light of the maxim that the interest 
of the stgte requires that there he an end to liti¬ 
gation—a maxim which comports with common 
sense as well as public policy. And the mischief 
which would follow the establishment of a prec¬ 
edent for so disregarding this salutary doctrine 
against prolonging strife would he greater than 
the benefit which would result from relieving some 
case of individual hardship." 

Respectfully submitted, 

Walter C. Clephaxe, 

J. Wilmer Latimer, 

Gilbert L. Hall, 

Attorneys for Appellees. 



